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Presidential Documents

Title 3—

The President

[FR Doc. 02-07103
Filed 03-21-02; 8:45 am]
Billing code 4710-10-M

Presidential Determination No. 2002-09 of March 12, 2002

Eligibility of Palau, Kiribati, and Tuvalu to Receive Defense
Articles and Services Under the Foreign Assistance Act and
the Arms Export Control Act

Memorandum for the Secretary of State

Pursuant to the authority vested in me by section 503(a) of the Foreign
Assistance Act of 1961, as amended, and section 3(a)(1) of the Arms Export
Control Act, I hereby find that the furnishing of defense articles and services
to the Governments of Palau, Kiribati, and Tuvalu will strengthen the security
of the United States and promote world peace.

You are authorized and directed to report this finding to the Congress
and to publish this memorandum in the Federal Register.

THE WHITE HOUSE,
Washington, March 12, 2002.
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Presidential Documents

Title 3—

The President

[FR Doc. 02-07103
Filed 03-21-02; 8:45 am]
Billing code 4710-10-M

Presidential Determination No. 2002-09 of March 12, 2002

Eligibility of Palau, Kiribati, and Tuvalu to Receive Defense
Articles and Services Under the Foreign Assistance Act and
the Arms Export Control Act

Memorandum for the Secretary of State

Pursuant to the authority vested in me by section 503(a) of the Foreign
Assistance Act of 1961, as amended, and section 3(a)(1) of the Arms Export
Control Act, I hereby find that the furnishing of defense articles and services
to the Governments of Palau, Kiribati, and Tuvalu will strengthen the security
of the United States and promote world peace.

You are authorized and directed to report this finding to the Congress
and to publish this memorandum in the Federal Register.

THE WHITE HOUSE,
Washington, March 12, 2002.
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[FR Doc. 02—07102
Filed 03—21-02; 8:45 am]
Billing code 4710-10-M

Presidential Documents

Presidential Determination No. 2002-10 of March 14, 2002

Designation of Bahrain as a Major Non-Nato Ally

Memorandum for the Secretary of State

Pursuant to the authority vested in me, by section 517 of the Foreign
Assistance Act of 1961, as amended (the “Act”), I hereby designate the
Kingdom of Bahrain as a major non-NATO ally of the United States for
the purposes of the Act and the Arms Export Control Act.

You are authorized and directed to publish this determination in the Federal
Register.

THE WHITE HOUSE,
Washington, March 14, 2002.
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[FR Doc. 02—07102
Filed 03—21-02; 8:45 am]
Billing code 4710-10-M

Presidential Documents

Presidential Determination No. 2002-10 of March 14, 2002

Designation of Bahrain as a Major Non-Nato Ally

Memorandum for the Secretary of State

Pursuant to the authority vested in me, by section 517 of the Foreign
Assistance Act of 1961, as amended (the “Act”), I hereby designate the
Kingdom of Bahrain as a major non-NATO ally of the United States for
the purposes of the Act and the Arms Export Control Act.

You are authorized and directed to publish this determination in the Federal
Register.

THE WHITE HOUSE,
Washington, March 14, 2002.
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Federal Crop Insurance Corporation
7 CFR Part 400
Farm Service Agency

7 CFR Part 780

Appeal Procedures

AGENCIES: Federal Crop Insurance
Corporation and Farm Service Agency,
USDA.

ACTION: Final rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) and the Farm
Service Agency (FSA) are amending the
general administrative regulations and
appeal procedure regulations. The
intended effect of this rule is to
establish procedures for program
participant appeals of adverse decisions
made by the Risk Management Agency
(RMA) and to incorporate the appeals
procedures created by the Agricultural
Risk Protection Act of 2000 regarding
the appealability of determinations of
good farming practices.

DATES: This rule is effective April 22,
2002.

FOR FURTHER INFORMATION CONTACT:
Nancy Kreitzer, Director, Appeals,
Litigation and Legal Liaison Staff,
Federal Crop Insurance Corporation,
United States Department of
Agriculture, 1400 Independence
Avenue, SW., AG STOP 0820,
Washington, DC 20250-0820, telephone
(202) 690-1683.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

The Office of Management and Budget
(OMB) has determined this rule to be
exempt for the purposes of Executive
Order 12866 and, therefore, this rule has
not been reviewed by OMB.

Paperwork Reduction Act of 1995

This rule does not constitute a
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. chapter 35).

Unfunded Mandates Reform Act of
1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) establishes
requirements for Federal agencies to
assess the effects of their regulatory
actions on State, local, and tribal
governments and the private sector.
This rule contains no Federal mandates
(under the regulatory provisions of title
II of the UMRA) for State, local, and
tribal governments or the private sector.
Therefore, this rule is not subject to the
requirements of sections 202 and 205 of
the UMRA.

Executive Order 12612

It has been determined under section
6(a) of Executive Order 12612,
Federalism, that this rule does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment. The provisions contained
in this rule will not have a substantial
direct effect on States or their political
subdivisions, or on the distribution of
power and responsibilities among the
various levels of government.

Regulatory Flexibility Act

This regulation will not have a
significant economic impact on a
substantial number of small entities.
This action does not increase the burden
on any entity because this action merely
clarifies and establishes provisions for
producers to use in filing appeals of
adverse decisions. The effect on small
entities is the same as that for large
entities. Therefore, this action is
determined to be exempt from the
provisions of the Regulatory Flexibility
Act (5 U.S.C. 605) and no Regulatory
Flexibility Analysis was prepared.

Federal Assistance Program

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

Executive Order 12372

This program is not subject to the
provisions of Executive Order 12372,
which require intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR

part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

Executive Order 12988

This rule has been reviewed under the
provisions of Executive Order 12988 on
civil justice reform. The provisions of
this rule will not have a retroactive
effect prior to the effective date. The
provisions of this rule will preempt
State and local laws to the extent such
State and local laws are inconsistent
herewith. The administrative appeal
provisions published at 7 CFR part 11
must be exhausted before any action for
judicial review may be brought against
FCIC.

Environmental Evaluation

This action is not expected to have a
significant impact on the quality of the
human environment, health, and safety.
Therefore, neither an Environmental
Assessment nor an Environmental
Impact Statement is needed.

Background

This rule amends FCIC and FSA
informal appeal regulations to reflect
the establishment of RMA and the
reorganization of crop insurance
functions. On September 30, 1999, FCIC
and FSA published a notice of proposed
rulemaking in the Federal Register at 64
FR 52678-52680 to amend 7 CFR part
400, subpart J and 7 CFR part 780.

Discussion of Comments

Following publication of the proposed
rule the public was afforded 60 days to
submit written comments and opinions.
A total of three timely comments were
received in response to the request for
comment on the proposed rule. The
comments received and FCIC’s
responses are as follows:

Comment 1: A reinsured company
requested clarification regarding (1) the
type of adverse decision with respect to
“Compliance with program
requirements” that is envisioned to be
subject to the rule; (2) the intent of the
term ‘“‘indebtedness,” notification to the
private company, and the option to
participate in any appeal proceedings
involving Fiscal Operations and
Systems Division (FOSD) decisions that
involve contracts of insurance of the
private insurance company; and (3) the
ambiguity of the definition of the term
“adverse decision.”

Response: (1) Section 400.91(c)
involves catastrophic risk protection
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policies that may be sold directly by
FCIC through local FSA offices. While
none are currently sold in this manner,
the authority to offer such coverage
through local FSA offices still exists. In
such cases, FCIC would be the entity
that makes the decisions regarding
eligibility, compliance with the policy
provisions, and indemnity payments
made. For the purpose of clarity, FCIC
has revised the provisions to
specifically refer to the crop insurance
program. (2) Indebtedness, as used in
the definition of the term “FOSD,” is
one of the grounds upon which an
insured can be determined to be
ineligible for insurance. Under 7 CFR
part 400, subpart U, either FCIC or the
reinsured companies make the initial
determination that an insured owes a
debt and that the debt has not been
timely paid based on whether the policy
is insured or reinsured by FCIC. Since
FCIC makes some direct determinations
of indebtedness, the review process of
these determinations must be included
in the rule. For reinsured policies, the
reinsured company provides notice to
the producer that the producer owes a
debt and the producer must be given an
opportunity to dispute the debt. After
this process is complete and the debt is
determined to be delinquent, the
reinsured company notifies FCIC, who
then verifies that the debt is delinquent
before listing the producer on the
Ineligible List. FOSD’s role is to
determine indebtedness for FCIC
insured policies and verify indebtedness
for reinsured policies. The definition of
the term “FOSD” has been revised to
clarify its function with respect to
policies that FCIC insures and reinsures.
Even though FCIC only verifies the debt,
since it is the agency that determines
that the producer is ineligible,
producers are entitled to appeal FCIC’s
listing of them on the Ineligible List.
However, current regulations limit the
reinsured company’s role in the review
process to that permitted by 7 CFR part
11. That rule does not permit the
insurance company participation in
these disputes. Until 7 CFR part 11 is
revised, reinsured companies are not
permitted to directly participate in the
administrative review process. (3) FCIC
recognizes that the definition of
“adverse decisions” in 7 CFR part 11 is
much broader than its applicability to
FCIC decisions and, therefore, FCIC has
revised the definition to limit its
applicability to the crop insurance
program.

Comment 2: A reinsured company
questioned whether: (1) Section
400.91(a)(1) could be removed as no
contracts were issued by FCIC; all are

issued by private insurance companies;
(2) the findings of the Compliance
Division are intended to be included
under section 400.91(c)(2); (3) section
400.91(c)(3) includes reinsured
companies’ decisions on claims since it
is the reinsured company’s decision
with respect to whether a claim is paid;
(4) sections 400.91(c)(4) and 400.91(d)
are in conflict since subsection (c)(4)
provides that participants may request
an administrative review, mediation or
appeal of adverse decisions made by the
Agency relative to issuance of payments
or other benefits to an individual or
entity who is not a participant in the
program and subsection (d) states that
only a participant may seek an
administrative review or mediation
under this subpart; (5) the reinsured
company will be held harmless by RMA
if a mediation decision is arrived at that
is counter to policy or procedural
provisions; (6) the reinsured company
will be made aware of the fact an
appellant is seeking mediation, and
what time frames apply for such
notification; and (7) if “FSA” is
included correctly in 780.2(a)(iv), under
what authority, circumstances and
provisions would FSA make decisions
on private insurance carriers’ policies.

Response: (1) As stated above, even
though all policies are currently
reinsured by FCIC, FCIC still has the
authority to offer insurance directly to
producers. As long as such authority
exists, the appeal provisions must
remain in effect. (2) Section 400.91(c)(2)
only applies to decisions of FCIC
regarding whether producers have
complied with policy requirements
under policies insured by FCIC. This
provision has no bearing on those
policies insured by the insurance
companies since decisions regarding
compliance are made by the reinsured
company and are not appealable under
this rule. (3) As stated above, section
400.91(c)(3) is only applicable to
policies insured by FCIC and where
FCIC is making the decision with
respect to whether claims should be
paid. (4) There is no conflict between
section 400.91(c)(4) and section
400.91(d). Section 400.91(c)(4)
specifically refers to situations where
the payment was made to a non-
participant such as assignments, etc.
where the participant may be
challenging the payment made under

such an assignment to a non-participant.

However, it is still only the participant
who may challenge the action, not the
non-participant. This is consistent with
section 400.91(d). (5) A settlement in
mediation is no different than any other
appeals process whereby the parties

determine their litigative risk.
Mediation often assumes a compromise
that may entail paying money when it
is believed that the producer is not
entitled. Reinsured companies do it
every day when they settle disputes. If
settlement of a dispute can be presumed
to be an error or omission, then FCIC
would not be required to reinsure such
claims when reinsured companies settle
a dispute. As in other settlement cases,
the risk sharing provisions of the
Standard Reinsurance Agreement
continue to apply. (6) If the appeal
involves a dispute regarding FCIC’s
conduct regarding a policy it reinsures,
the reinsured company will be notified
of such appeal in the manner as
established in FCIC handbooks. (7) With
respect to FSA’s 7 CFR 780.2(a)(1),
(a)(1)(iii), and (iv) are revised as the
references to FCIC exceed the intended
current scope of part 780 and because
the explicit reference to FSA
noninsured crop assistance program is
unnecessary in light of other provisions
in the section.

Comment 3: A trade association (1)
commented that the proposed rule
should include notification of
companies when appeals are requested;
(2) questioned whether section 400.93 is
meant to refer to “‘one administrative
review” or whether it should say “an
administrative review”’; and (3)
suggested several editorial or
grammatical changes.

Response: (1) As stated above,
reinsured companies will be notified in
writing of any appeal of a FCIC decision
regarding a policy that the reinsured
company insures. (2) Section 400.93
refers to one administrative review to
make it clear that producers only have
one level of appeal in the informal
administrative appeals process, which
in some cases may be different than the
appeals process that was available
under 7 CFR part 780. (3) Some of the
grammatical changes have been made.

FCIC also made other technical
changes to improve the readability of
this rule and remove conflicts with
other provisions in this rule or with
parts 11 or 780 of this title and other
ambiguities that may have existed. FCIC
has not made any substantive changes
as a result of these technical corrections.

After the proposed rule was published
and the comments received, Congress
enacted ARPA, which created specific
limitations on the appeals of
determinations of good farming
practices made by FCIC. Since these
limitations are statutorily mandated,
they are incorporated into this final
rule. This entails revisions to many of
the provisions to incorporate this new
appeals process because mediation and
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NAD appeal are not applicable to
determinations regarding good farming
practices. However, except as stated
above, the substantive appeals process
for adverse decisions remains the same.

List of Subjects in 7 CFR Parts 400 and
780

Administrative practice and
procedure, Claims, Crop insurance,
Fraud, Reporting and record keeping
requirements.

Final Rule

For the reasons stated in the
preamble, the Federal Crop Insurance
Corporation amends 7 CFR part 400,
subpart ], and the Farm Service Agency
amends 7 CFR part 780 as follows:

PART 400—GENERAL
ADMINISTRATIVE REGULATIONS

1. Revise subpart J of part 400 to read
as follows:

Subpart J—Appeal Procedure

Sec.

400.90
400.91
400.92
400.93

Definitions.

Applicability.

Appeals.

Administrative review.

400.94 Mediation.

400.95 Time limitations for filing and
responding to requests for administrative
review.

400.96 Judicial review.

400.97 Reservations of authority.

Authority: 7 U.S.C. 1506(1), 1506(p)

§400.90 Definitions.

Act. The Federal Crop Insurance Act
(7 U.S.C. 1501-1524).

Administrative review. A review
within the Department of Agriculture of
an adverse decision.

Adverse decision. A decision by an
employee or Director of the Agency that
is adverse to the participant. The term
includes the denial of program benefits,
written agreements, eligibility, etc. that
results in the participant receiving less
funds than the participant believes
should have been paid or not receiving
a benefit to which the participant
believes he or she was entitled.

Agency. RMA or FCIC, including the
RSO, FOSD or any other division within
the Agency with decision making
authority.

Appellant. Any participant who
appeals or requests mediation of an
adverse decision of the Agency in
accordance with this subpart. Unless
otherwise specified in this subpart, the
term “‘appellant” includes an authorized
representative.

Authorized representative. Any
person, whether or not an attorney, who
has obtained a Privacy Act waiver and
is authorized in writing by a participant

to act for the participant in the
administrative review, mediation, or
appeal process.

Certified State. A State with a
mediation program, approved by the
Secretary, that meets the requirements
of 7 CFR part 1946, subpart A, or a
successor regulation.

FCIC. The Federal Crop Insurance
Corporation, a wholly owned
Government corporation within USDA.

FOSD. The Fiscal Operations and
Systems Division established by the
Agency for the purpose of making
determinations of indebtedness for
policies insured by FCIC and for
determining ineligibility for policies
both insured and reinsured by FCIC.

FSA. The Farm Service Agency, an
agency within USDA, or its successor
agency.

Good farming practices. The farming
practices used in the area where the
crop is produced, including sustainable
farming practices, that are determined
by FCIC to be necessary for the crop to
make normal progress toward maturity
and produce at least the yield used to
determine the production guarantee or
amount of insurance and to be
compatible with the agronomic and
weather conditions in the area or, for
crops grown under an organic practice,
the farming practices recommended by
a private organization or government
agency that certifies organic products
and is accredited in accordance with the
requirements of the Federal Organic
Food Production Act of 1990.

Mediation. A process in which a
trained, impartial, neutral third party
(the mediator), meets with the disputing
parties, facilitates discussions, and
works with the parties to mutually
resolve their disputes, narrow areas of
disagreement, and improve
communication.

NAD. The USDA National Appeals
Division. See 7 CFR part 11.

Non-certified State. A State that is not
approved by the Secretary of
Agriculture to participate in the USDA
Mediation Program under 7 CFR part
1946, subpart A, or its successor
regulation.

Participant. An individual or entity
that has applied for crop insurance or
who holds a valid crop insurance policy
that was in effect for the previous crop
year and continues to be in effect for the
current crop year. The term does not
include individuals or entities whose
claims arise under the programs
excluded in the definition of participant
published at 7 CFR 11.1.

Reinsured company. A private
insurance company, including its
agents, that has been approved and

reinsured by FCIC to provide insurance
to participants.

Reviewing authority. A person
assigned the responsibility by the
Agency of making a decision on a
request for administrative review by the
participant in accordance with this
subpart.

RMA. The Risk Management Agency,
an agency within USDA, or its successor
agency.

RSO. The Regional Service Office
established by the Agency for the
purpose of providing program and
underwriting services for private
insurance companies reinsured by FCIC
under the Act and for FCIC insurance
contracts delivered through FSA offices.

Secretary. The Secretary of
Agriculture.

USDA. United States Department of
Agriculture.

§400.91 Applicability.

(a) This subpart applies to:

(1) Adverse decisions made by
personnel of the Agency with respect to:

(i) Contracts of insurance insured by
FCIC; and

(ii) Contracts of insurance of private
insurance companies and reinsured by
FCIC under the provisions of the Act.

(2) Determinations of good farming
practices made by personnel of the
Agency.

(b) This subpart is not applicable to
any decision:

(1) Made by the Agency with respect
to any matter arising under the terms of
the Standard Reinsurance Agreement
with the reinsured company; or

(2) Made by any private insurance
company with respect to any contract of
insurance issued to any producer by the
private insurance company and
reinsured by FCIC under the provisions
of the Act.

(c) With respect to matters identified
in §400.91(a)(1), participants may
request an administrative review,
mediation, or appeal of adverse
decisions by the Agency made with
respect to:

(1) Denial of participation in the crop
insurance program;

(2) Compliance with terms and
conditions of insurance;

(3) Issuance of payments or other
program benefits to a participant in the
crop insurance program; and

(4) Issuance of payments or other
benefits to an individual or entity who
is not a participant in the crop
insurance program.

(d) Only a participant may seek an
administrative review or mediation
under this subpart, as applicable.
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§400.92 Appeals.

(a) Except for determinations of good
farming practices, nothing in this
subpart prohibits a participant from
filing an appeal of an adverse decision
directly with NAD in accordance with
part 11 of this title without first
requesting administrative review or
mediation under this subpart.

(b) If the participant has timely
requested administrative review or
mediation, the participant may not
participate in a NAD hearing until such
administrative review or mediation is
concluded. The time for appeal to NAD
is suspended from the date of receipt of
a request for administrative review or
mediation until the conclusion of the
administrative review or mediation. The
participant will have only the remaining
time to appeal to NAD after the
conclusion of the administrative review
or mediation.

(c) There is no appeal to NAD of
determinations regarding good farming
practices.

§400.93 Administrative review.

(a) With respect to adverse decisions,
an appellant may seek one
administrative review or seek mediation
under §400.94, but not both. Only an
administrative review is available for
determinations of good farming
practices. Mediation is not available for
determinations of good farming
practices.

(b) If the appellant seeks an
administrative review, the appellant
must file a written request for
administrative review with the
reviewing authority in accordance with
§400.95. The written request must state
the basis upon which the appellant
relies to show that:

(1) The decision was not proper and
not made in accordance with applicable
program regulations and procedures; or

(2) All material facts were not
properly considered in such decision.

(c) The reviewing authority will issue
a written decision that will not be
subject to further administrative review
by the Agency.

§400.94 Mediation.

For adverse decisions only:

(a) Appellants have the right to seek
mediation or other forms of alternative
dispute resolution instead of an
administrative review under § 400.93.

(b) All requests for mediation under
this subpart must be made after issuance
of the adverse decision by the Agency
and before the appellant has a NAD
hearing on the adverse decision.

(c) An appellant who chooses
mediation must request mediation not
later than 30 calendar days from receipt

of the written notice of the adverse
decision. A request for mediation will
be considered to have been “filed”
when personally delivered in writing to
the appropriate decision maker or when
the properly addressed request, postage
paid, is postmarked.

(d) An appellant will have any
balance of the days remaining in the 30-
day period to appeal to NAD if
mediation is concluded without
resolution. If a new adverse decision
that raises new matters or relies on
different grounds is issued as a result of
mediation, the participant will have a
new 30-day period for appeals to NAD.

(e) An appellant is responsible for
contacting the Certified State Mediation
Program in States where such mediation
program exists. The State mediation
program will make all arrangements for
the mediation process. A list of Certified
State Mediation Programs is available at
http://www.act.fcic.usda.gov.

(f) An appellant is responsible for
making all necessary contacts to arrange
for mediation in non-certified States or
in certified States that are not currently
offering mediation on the subject in
dispute. An appellant needing
mediation in States without a certified
mediation program may request
mediation by contacting the RSO, which
will provide the participant with a list
of acceptable mediators.

(g) An appellant may only mediate an
adverse decision once.

(h) If the dispute is not completely
resolved in mediation, the adverse
decision that was the subject of the
mediation remains in effect and
becomes the adverse decision that is
appealable to NAD.

(i) If the adverse decision is modified
as a result of the mediation process, the
modified decision becomes the new
adverse decision for appeal to NAD.

§400.95 Time limitations for filing and
responding to requests for administrative
review.

(a) A request for administrative
review must be filed within 30 days of
receipt of written notice of the adverse
decision or determination regarding
good farming practices. A request for an
administrative review will be
considered to have been “filed” when
personally delivered in writing to the
appropriate decision maker or when the
properly addressed request, postage
paid, is postmarked.

(b) Notwithstanding paragraph (a) of
this section, an untimely request for
administrative review may be accepted
and acted upon if the participant can
demonstrate a physical inability to
timely file the request for administrative
review.

§400.96 Judicial review.

(a) With respect to adverse
determinations:

(1) A participant must exhaust
administrative remedies before seeking
judicial review of an adverse decision.
This requires the participant to appeal
an Agency adverse decision to NAD in
accordance with 7 CFR part 11 prior to
seeking judicial review of the adverse
decision.

(2) If the adverse decision involves a
matter determined by the Agency to be
not appealable, the appellant must
request a determination of non-
appealability from the Director of NAD,
and appeal the adverse decision to NAD
if the Director determines that it is
appealable, prior to seeking judicial
review.

(3) A participant with a contract of
insurance reinsured by the Agency may
bring suit against the Agency if the suit
involves an adverse action in a United
States district court after exhaustion of
administrative remedies as provided in
paragraphs (a) and (b) of this section.
Nothing in this section can be construed
to create privity of contract between the
Agency and a participant.

(b) With respect to determinations
regarding good farming practices,
participants are not required to exhaust
their administrative remedies before
bringing suit against FCIC in a United
States district court. Any determination
by the Agency, or reviewing authority,
regarding good farming practices shall
not be reversed or modified as the result
of judicial review unless the
determination is found to be arbitrary or
capricious.

§400.97 Reservations of authority.

(a) Representatives of the Agency may
correct all errors in entering data on
program contracts and other program
documents, and the results of
computations or calculations made
pursuant to the contract.

(b) Nothing contained in this subpart
precludes the Secretary, the Manager of
FCIC, or the Administrator of RMA, or
a designee, from determining at any
time any question arising under the
programs within their respective
authority or from reversing or modifying
any adverse decision.

PART 780—APPEAL REGULATIONS
2. The authority citation for 7 CFR

part 780 continues to read as follows:

Authority: 5 U.S.C. 301; 15 U.S.C. 714b
and 714c; 16 U.S.C. 590h.

§780.1 [Amended]

3. Amend § 780.1 to remove the
definition of “Regional Service Office,”
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the term “FCIC” in the definition of
“agency,” and “‘or the FCIC Regional
Service Office” in the definition of
“final decision.”

§780.2 [Amended]

4,In §780.2:

a. Amend paragraph (a)(2) to remove
the initials “FCIC” wherever they
appear.

b. Remove paragraphs (a)(1)(iii),
(a)(1)(iv), and (a)(3).

§780.7 [Amended]

5.In §780.7:

a. Amend the to remove the phrase
“and reconsideration with the regional
service offices.”

b. Amend §§780.7(b), (c) and (e), to
remove the phrase “or the Regional
Service Office,” wherever it may appear.

§780.11 [Amended]

6. Amend § 780.11 to remove the
words “FCIC,” and “the Manager of
FCIC,” wherever they may appear.

Signed in Washington, DC, March 15,
2002.

Ross J. Davidson, Jr.,

Manager, Federal Crop Insurance
Corporation.

James R. Little,

Administrator, Farm Service Agency.

[FR Doc. 02—6888 Filed 3—21-02; 8:45 am]
BILLING CODE 3410-08-U

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service

9 CFR Parts 362 and 381
[Docket No. 01-045F]
RIN 0583-AC84

Mandatory Inspection of Ratites and
Squabs

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Final rule.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is affirming
the interim final rule that it published
on May 7, 2001 (66 FR 22899) that
amended the Poultry Products
Inspection Regulations and the
Voluntary Poultry Inspection
Regulations to make the slaughtering
and processing of ratites and squabs
subject to mandatory inspection. The
Agency acted in response to the FY
2001 Agriculture, Rural Development,
Food and Drug Administration and
Related Agencies Appropriations Act
(the Appropriations Act). The Agency
invited interested parties to comment on

the interim final rule. FSIS is also
making minor clarifying modifications
to the regulations concerning ratites and
squabs and is extending for an
additional 12 months the time allowed
for foreign countries to become
equivalent for exporting ratites or
squabs to the United States.

DATES: This final rule will be effective
April 22, 2002.

FOR FURTHER INFORMATION CONTACT: For
information about the final rule, contact
Robert Ragland, DVM, Acting Director,
Inspection and Enforcement Standards
Development Staff, Office of Policy,
Program Development, and Evaluation,
FSIS, U.S. Department of Agriculture,
Room 202, Cotton Annex, 300 12th
Street, SW, Washington, DC 20250—
3700, (202) 720-3219.

SUPPLEMENTARY INFORMATION:

Background

On May 7, 2001, the Food Safety and
Inspection Service (FSIS) published an
interim final rule (66 FR 22899) that
amended the Poultry Products
Inspection Regulations (Part 381) and
the Voluntary Poultry Inspection
Regulations (Part 362) to include ratites
and squabs under the mandatory
poultry products inspection regulations.
(The interim final rule was originally
published on May 1, 2001 (66 FR
21631), but had to be republished on
May 7, 2001 because of printing errors.)
The Agency acted in response to the FY
2001 Agriculture, Rural Development,
Food and Drug Administration and
Related Agencies Appropriations Act
(the Appropriations Act), signed by the
President on October 28, 2000, which
provided that 180 days after the date of
its enactment, U.S. establishments
slaughtering or processing ratites or
squabs for distribution into commerce
as human food will be subject to the
requirements of the Poultry Products
Inspection Act (21 U.S.C. 451, et seq.)
(PPIA), rather than the voluntary
poultry inspection program under
section 203 of the Agricultural
Marketing Act of 1946 (7 U.S.C. 1622)
(AMA). That provision of the
Appropriations Act was effective on
April 26, 2001.

Import Inspection

In the interim final rule FSIS allowed
foreign countries 18 months from the
effective date (April 26, 2001) to become
equivalent for exporting ratites and
squabs to the U. S. Thus, foreign
countries had until October 26, 2002 to
do so. FSIS is now extending this time
for an additional 12 months to allow
countries exporting or wanting to export
ratite and squab products to go through

the equivalency process. A 12 month
extension is being granted because the
original 18 month period has proved to
be inadequate to complete both the
equivalence evaluations and the notice
and comment period rulemaking that
are necessary to complete an
equivalence process. The extended
effective date will now be October 26,
2003.

FSIS will make equivalency
determinations in accordance with 9
CFR part 327. If FSIS finds the country’s
export inspection system to be
equivalent to the U.S. domestic
inspection system, FSIS will publish a
proposal in the Federal Register to list
the country as eligible to export ratites
or squabs to the United States. After the
public has had 60 days to comment on
the proposed rule, FSIS will review all
of the public comments and make a
final determination of equivalency and
a determination whether to list the
country as equivalent and, therefore,
eligible to export ratites or squabs to the
United States. This determination will
be announced in a final rule in the
Federal Register, along with FSIS’s
responses to the public comments. At
that time, the country’s inspection
service may certify establishments for
export of ratites and squabs to the
United States. In the interim final rule
FSIS also set out what countries
exporting or wanting to export ratites
and squabs needed to do prior to
receiving an equivalency determination.
These instructions remain unchanged.

Comments on the Interim Final Rule

FSIS provided 60 days for public
comment on the interim final rule,
ending July 2, 2001. The Agency
received comments from industry
groups, the European Union, and one
individual. FSIS addresses their specific
comments.

Comment: The commenters took issue
with the definition of “squab’ as a
“young flightless pigeon.” They pointed
out that this definition is not always
correct and is unenforceable. The
commenters requested that the
definition of ““squab” be changed to a
“young pigeon from one to about thirty
days of age,” the definition used by
Wendell Levi in his authoritative book,
The Pigeon.

Response: FSIS agrees that program
inspection personnel have no way of
distinguishing between squabs that have
flown and those that have not flown
and, therefore, is changing the
definition of “squabs” to “young
pigeons from one to about thirty days of
age.”

gCommenl‘: Commenters stated that the
Agency made a mistake including just
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squabs and not all pigeons under the
mandatory poultry products inspection
regulations because such was the clear
intent of the Congress to include all
pigeons under the PPIA.

Response: The Agency disagrees. The
Appropriation Act states specifically
that “squabs” are to be inspected under
the PPIA. It does not mention pigeons.

Comment: The European Union (EU)
commented that because of the Sanitary
Phytosanitary (SPS) equivalence
agreement between the EU and the
United States (U.S.), FSIS should not
certify individual nations in the EU, but
rather the Agency should consider the
EU as a single entity.

Response: The U.S. and the EU have
signed an agreement that establishes a
mechanism for the recognition of
equivalent sanitary measures
maintained by either party (Agreement
between the European Community and
the United States of America on sanitary
measures to protect public health in
trade in live animals and animal
products commonly called the
“Veterinary Equivalence Agreement” or
“VEA”). Initially, the Agreement is
limited to those sanitary measures
enumerated by both parties in an
Appendix to the Articles. The
Agreement itself is not a blanket
recognition of mutual equivalence.
Thus, there is no basis for treating the
EU as a single exporting country of
ratites or any other poultry species.

While the U.S. has agreed in principle
that EU poultry standards are equivalent
to those of the United States, no final
determination has been made that they
meet the level of protection that the U.S.
deems appropriate. In the interim, the
U.S. will continue to accept poultry
products from EU Member States that
were judged equivalent prior to signing
of the VEA. Other Member States may
demonstrate that they also have
equivalent poultry inspection systems.

In order to make additional poultry
equivalence determinations, the U.S.
will require documentation (1) that all
applicable EU poultry directives have
been transposed into country
legislation, as is required by EU law,
and (2) that they have implemented EU
standards appropriately. In addition, a
Member State would also need to
demonstrate that U.S. pathogen
reduction and HACCP requirements—
which are not covered by the VEA—
have been assimilated into its poultry
inspection system and are being
implemented in an equivalent manner.
Certain other U.S. regulatory import
requirements must be met as well.

Comment: One commenter supported
any legislation that would increase the
consumption of emus.

Response: As is stated in the
Regulatory Impact Analysis, the
mandatory inspection of ratites and
squabs should lead to increased
consumption of ratites and squabs.

Summary of the Final Rule

FSIS is affirming the interim final rule
on the mandatory inspection of ratites
and squabs (66 FR 22899). FSIS is also
extending the date for foreign countries
to become equivalent for exporting ratite
and squabs to the United States for an
additional 12 months. The new date
will be October 26, 2003. The Agency is
also amending the paragraph in
§381.1(b) that defines poultry by
changing the definition of squabs from
“young pigeons that have not flown” to
“young pigeons from one to about thirty
days of age.” FSIS is also modifying
§381.71 (b) by removing the word
““carcasses’’ from the first sentence of
this paragraph to make the language
clearer. Moreover, the Agency is adding
further information to § 381.94 on the E.
coli testing and sampling for ratites and
squabs as it does for other species under
mandatory inspection. This information

makes explicit the fact that FSIS has not
established specific performance
standards for E. coli testing of either
ratites or squabs.

Regulatory Impact Analysis

Basis for Regulatory Action

The interim final rule amended
§ 362.1(d) by removing squab from the
definition of poultry in the Voluntary
Poultry Inspection Regulations and
amended Part 381 to include ratites and
squabs under the Agency’s mandatory
poultry inspection requirements.

Baseline

Ratites and squabs are now amenable
species and are inspected by the Agency
under the mandatory poultry inspection
regulations. These species are also
inspected under State programs. Ratites
are an order of flightless birds that
includes ostriches, emus, rheas,
cassowaries, and kiwis. The most
economically important species of
ratites are the ostrich and the emu.
Squabs are young pigeons from one to
about thirty days of age. Ratite meat and
squab meat are valued for their flavor
and nutritional characteristics.

Since 1992, when FSIS first granted a
request for voluntary inspection for
ostriches, approximately 166
establishments have been issued a grant
of inspection for ratite operations.
Currently, approximately 100
establishments possess a grant of
inspection. In 1999, there were a total of
48,286 (76%) ratites inspected in
Federal establishments, and 14,427
(24%) ratites inspected in State
establishments, or a total of 62,713
ratites inspected (Table 1). Ostriches
made up the largest share (69%) of the
ratites inspected under the Federal
program, whereas emus made up the
largest share (56%) of the ratites
inspected under State programs.

TABLE 1.—RATITES AND SQUAB INSPECTION VOLUME AND ESTABLISHMENTS, FY 1999

Federal establishments State establishments |
; Tota
Species Number Percent Number Percent inspected
inspected of total inspected of total
Ratites:
OSEICR e 33,521 86 5,254 14 38,775
14,745 64 8,068 36 22,813
OFNET e 20 2 1,105 98 1,125
Ratites:
TOTAI et 48,286 76 14,427 24 62,713
SQUADS ..o 175,496 14 1,122,131 86 1,297,627
TOAIS ettt nr s 223,782 16 1,136,558 84 1,360,340
] £ TP PP PR UPPOPRN Number Number
SQUADS .ttt e sane e reee s 2 2
RALEES .ttt 99 95
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In 1999, States with a large share of
ratites inspected under the Federal
program were California, Georgia,
Mlinois, Louisiana, Oklahoma, and
Texas. Alabama, California, Mississippi,
North Carolina, Ohio, and Texas
inspected a large share of ratites under
State programs. There were almost an
equal number of establishments
involved in slaughter of ratites under
the Federal (99) and State (95)
inspection programs.

Ostriches

Ostrich is the largest bird in the
world, standing about seven to eight feet
tall and weighing 300-400 pounds
when fully grown. Industry
representatives indicate that there were
about 600 ostrich growers 1998, down
from 1000 growers in 1996. There is
significant uncertainty about the annual
production of ostriches and other ratites
at this time.

Ostriches are slaughtered at an
average age of 12 months. The average
weight at slaughter is 350 pounds.
Ostrich meat is sold as steaks, fillets,
medallions, roasts, and ground meat.
Because of their size ostriches are
currently slaughtered in establishments
that are equipped to process other red
meat species such as cattle, sheep, goats,
and swine.

Emus

A mature emu reaches a height of 5
to 6 feet, weighing 90 to 120 pounds. In
1999, 22,813 emus were inspected
under Federal and State programs
(Table 1). There are a number of
valuable products derived from emus in
addition to their meat.

There is also significant uncertainty
about the annual production of emus.
Some sources indicate that there may be
as many as 500,000 birds on 5,000 to
6,000 farms in the U.S., with the
majority of them in Texas, Oklahoma,
and elsewhere in the Southwest.

Squabs

Squabs are young pigeons from one to
about thirty days of age. Squabs usually
weigh 1 pound or less at the time of
slaughter (about 4 weeks old). In 1999,
California and Oregon were the only
two States that inspected squabs under
the Federal voluntary inspection
program. In that year, 175,496 squabs
were inspected (Table 1). During that
same period 1,122,131 squabs were
inspected under the State inspection
programs of California and South
Carolina.

Regulatory Alternatives

FSIS considered two options in
developing its interim final rule. The

first option was to only change the
definition of “poultry” in the Poultry
Products Inspection Regulations to
include ratites and squabs. This
approach may have caused confusion in
the industry because it would be
difficult to apply some of the current
poultry regulations to ratites and
squabs, e.g., chilling and certain
handling requirements.

The Agency’s second option was to
make the changes required by statute
and other changes as noted above. FSIS
selected this option because it provided
a more orderly transition from voluntary
inspection to mandatory inspection of
ratites and squabs than the first option
at little or no additional cost. The
Agency is now affirming this option in
this final rule.

Benefits

There are three primary benefits that
may result from extending mandatory
inspection services to ratites and
squabs: industry growth, public health,
and industry cost savings.

Having the mark of inspection on
ratite and squab products will likely
lead to greater consumer confidence and
acceptance of the products. Demand
would be expected to increase as a
result. Establishments that are able to
capitalize on the change in consumer
preference would realize increased sales
of these products. To the extent that
inspection promotes growth in the ratite
and squab industry, society could
benefit also from the increased
employment and earnings of workers in
these establishments. Studies are not
available to identify the potential
growth in the industry that may occur.

The public health benefits of
inspection are related to the reduction
in risk associated with consumption of
all ratite and squab meat that must be
inspected using the same procedures
employed in the meat and poultry
industries. HACCP systems, Sanitation
SOPs, and process control practices
have been shown to reduce
contamination by harmful foodborne
pathogens.

A shift to the mandatory inspection
system eliminated the payment of fees
for inspection services. This is not a
benefit from an economic perspective as
the costs of inspection are transferred
elsewhere in the economy. Since FSIS is
recovering these costs through
appropriated funds, the change to a
mandatory inspection system results in
an income transfer from the public to
the ratite and squab industry. The total
cost savings to the industry will be
about $2 million in 2001, with the
possibility of increasing over time with
the expansion of the industry.

Industry Costs

The compliance cost of extending
mandatory inspection to ratite and
squab species is negligible. All
establishments involved in slaughtering
amenable species, as of January 25,
2000, must be in compliance with the
provisions of Pathogen Reduction/
Hazard Analysis Critical Control Point
(PR/HACCP) final rule. Under the
provisions of the rule, all slaughter
establishments under mandatory
inspection are required to have HACCP
plans and meet process control
requirements. Nearly all establishments
that slaughter and process ratites and
squabs, because they also slaughtered
other species under mandatory
inspection, had already implemented
HACCP, Sanitation SOPs, and other
measures consistent with mandatory
inspection. These establishments were
required under the interim final rule to
make changes to their HACCP or
sanitation procedures to include ratites
and squabs. The Agency estimates that
establishments that had not included
ratites and squabs in their HACCP
plans? incurred a minimal cost of
$500.00 associated with HACCP plan
modification.

Because poultry is subject to
mandatory Federal inspection, ratites
and squabs are now subject to E. coli
testing requirements. Establishments
that slaughter more than one kind of
poultry and livestock are required to test
the species that the establishment
slaughters in the greatest number.
Agency research indicates that the
number of establishments where ratites
and squabs are the species being
slaughtered in the greatest number is
very low. Consequently, very few
establishments are being required to
perform additional E. coli testing for
process control verification. The costs
per establishment for E. coli testing are
shown in Table 2.

For those establishments that
slaughtered and processed ratites and
squabs under voluntary inspection, the
transition to mandatory inspection did
not require changes in equipment and
processing methods. Ratites are
currently being slaughtered and
processed in establishments that are
equipped to process cattle, sheep, goats,
and swine. Squabs are processed using
the same equipment and procedures as
those used for young chickens.

The Agency estimates that 50% of the
Federal establishments (50
establishments) and 25% of the State
establishments (24 establishments)
made minor changes in their HACCP

1HACCP plans are not required to cover non-
amenable species.
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plan to accommodate mandatory
inspection requirements for ratites.

TABLE 2.—POTENTIAL COSTS FOR MANDATORY FEDERAL INSPECTION

Per est. Industry
Costs (dollars) ($thousand)
Start up Cost:
HACCP Plan MOGIfICALION ...c..teiitiiiiii ettt ettt b e sae ettt b e s ae e e bttt e nb e e b e e sbneennees 500 37.0
SIS @ (Y [ To 1 1o 11 o] I T PP U PR PUPPTOPPRTORUPTOt 100 7.4
Recurring Cost:
E. coli Sampling (26 samples@$20 per sample per establiShment) ..........cccooiiiiiiiiiiiii e 520 38.5
[RICTeTo] o {2 =T oo SRS 300 22.2
10 €= TSP PR 1,420 105.1

Another cost that applies to all
establishments applying for Federal
mandatory inspection is the application
cost. This cost is negligible, as it is
limited to a one-time cost for filling out
an application, about $10. The total
compliance cost to the establishments
identified above are estimated to be
$105,100.

FSIS Costs

The Agency anticipates the need to
conduct baseline microbiological
studies. These studies constitute the
major costs to the Agency totaling
$205,000.

Microbiological Testing

The microbiological studies will help
the Agency determine the prevalence of
harmful bacteria or pathogens in ratites
and squabs. These studies can also be
used to develop performance standards
for pathogen reduction. The cost of a
microbiological baseline testing for
ratites will be $110,000 and for squabs,
$95,000 (Tables 3 and 4).

TABLE 3.—CoOST TO FSIS OF A MAN-
DATORY RATITE INSPECTION PRO-
GRAM

Inspection

hours $Thousand

One-time costs

Microbiological
Baseline
Transfer Pay-
ment1:
Federally-In-
spected
Ests ...........

110.0

38,524 $1,959.0

1The hourly rate for Federal inspection in
FY 2000 is estimated to be $38.44 per hour.

TABLE 4.—FSIS MANDATORY SQUAB
INSPECTION PROGRAM COSTS

Inspection

hours $Thousand

One-time costs

Microbiological
Baseline
Transfer Pay-
ment 1:
Federally-In-
spected
Ests ............

95.0

322 16.4

1The hourly rate for Federal inspection in
FY 2000 is estimated to be $38.44 per hour.

Transfer Payments

Under voluntary inspection,
establishments pay for inspection
services. The funds for mandatory
inspection activities are appropriated
from Federal tax revenues. The
transition from voluntary to mandatory
inspection changes the source of
inspection program funding. The
Agency estimates that the industry cost
of inspection of ratites and squabs for
1999 in Federal establishments was
$1,975,000, of which ratites accounted
for $1,959,000 and squabs for $16,400,
including overhead (Tables 3 and 4).

With ratite and squab inspection
mandatory, it is possible that the
volume of ratites and squabs inspected
at Federally inspected establishments
will increase beyond what is currently
being inspected. An establishment that
was under a State inspection program
that shipped ratites and squabs in
interstate commerce had to shift to
Federal inspection to maintain its
markets. It is expected that 25% of the
establishments that were under State
voluntary inspection will migrate to the
Federal mandatory program. This

analysis does not take into account the
potential increase in the demand for
inspection services. Both species
currently account for an extremely small
share of meat and poultry inspection.
Changes in the required level of
inspection program personnel are not
expected to be significant in the near-
term.

The estimated total cost of inspection
in State establishments was $554,400 for
14,427 ratites and 1,122,131 squabs for
FY 1999. Under the agreement the
Agency formerly had with a State
having a voluntary inspection program,
the Agency paid half of the inspection
program costs, or $277,191 (Table 5).

Under the mandatory program, States
no longer are able to collect fees for
inspection services. States may decide
to terminate their ratite and squab
inspection programs. If terminations
occur, FSIS will take over inspection at
the facilities operating under the State
program and thereby absorb the total
costs of inspection at these
establishments. For those States that did
not have a State voluntary program for
ratites and squabs, the impact of a
Federal mandatory inspection program
is minimal. The payment of these costs
at previously State inspected
establishments is an income transfer
similar to that occurring for Federally
inspected establishments.

The total transfer payment to Federal
and State establishments is $2,252,000
($1,975,000 plus $277,000).

TABLE 5.—RATITES AND SQUABS INSPECTION COST AT STATE ESTABLISHMENTS—FY 1999

Total inspec- Total cost of
Species irlm\lsurg(t:)teeh tion hours inspections 1
P required ($thousand)
L = L) (=SSR 14,427 11,510 442 .4
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TABLE 5.—RATITES AND SQUABS INSPECTION COST AT STATE ESTABLISHMENTS—FY 1999—Continued

Total inspec- Total cost of

Species ir']\lsurg(?g;j tion hours inspections 1

p required ($thousand)
SOUBDS ettt e e bt e ekt e ekt et e e R e et e e b et e e eRE et e e Re e e e anbe e e e nre e e anreeeannnas 1,122,131 2,912 111.9
LI 2= L TSP P PP OPPPRPPP 1,136,558 14,422 554.4

1FSIS hourly base rate of $38.44 times inspection hours required.

Consumer Cost

In large part, the costs of ratite and
squab inspection were transferred from
producers to taxpayers. With the burden
of paying for inspection service
eliminated, establishments may transfer
these cost savings to consumers through
lower prices.

Economic Impact on International
Trade Assessment

Countries that previously had little
interest in export certification may
petition FSIS because these additional
species now come under mandatory
inspection. Foreign establishments that
specialize in exotic species may seek to
broaden their markets by exporting to
the United States. The Agency may need
to evaluate the equivalence of a greater
number of foreign food regulatory
inspection systems.

Executive Order 12866 and Regulatory
Flexibility Act

Because this final rule has been
determined to be significant, the Office
of Management and Budget (OMB) has
reviewed it under Executive Order
12866.

The Administrator, FSIS, has
determined that this final rule will not
have a significant economic impact, as
defined by the Regulatory Flexibility
Act (5 U.S.C. 601), on a substantial
number of small entities.

Small establishments will not be
adversely affected by this final rule. Few
establishments slaughter and process
ratites or squabs exclusively. For small
slaughtering establishments as well as
large ones, ratites and squabs do not
comprise all or even most of their
business. Of the 100 establishments that
slaughter or process ratites and squabs,
only two slaughter over 90% of the
squabs consumed in the market. There
are no establishments that dominate the
slaughtering of ratites. Small entities
will benefit along with the rest of the
industry with the increased
marketability of their product and the
cost savings realized because they no
longer have to pay fees to either FSIS or
the State for voluntary inspection
service.

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This final rule: (1)
Preempts State and local laws and
regulations that are inconsistent with
this rule; (2) has no retroactive effect;
and (3) does not require administrative
proceedings before parties may file suit
in court challenging this rule. However,
the administrative procedures specified
in 9 CFR 306.5 and 381.35, respectively,
must be exhausted before any judicial
challenge of the application of the
provisions of this final rule, if the
challenge involves any decision of an
FSIS employee relating to inspection
services provided under the PPIA.

Executive Order 13132

Executive Order 13132, “Federalism,”
requires that agencies assess the
federalism implications of their policy
statements and actions, i.e., the effects
of those statements and actions on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. The Federal Meat
Inspection Act (FMIA) and the Poultry
Products Inspection Act (PPIA) preempt
State and local laws in regard to the
manufacture and distribution of meat
and poultry products. Therefore, FSIS
policy statements and actions affect
federalism within the context of these
statutory preemptions.

States and local jurisdictions are
preempted by the FMIA and PPIA from
imposing any marking, labeling,
packaging, or ingredient requirements
on federally inspected meat and poultry
products that are in addition to, or
different than, those imposed under the
FMIA and the PPIA. States and local
jurisdictions may, however, exercise
concurrent jurisdiction over meat and
poultry products that are within their
jurisdiction and outside official
establishments for the purpose of
preventing the distribution of meat and
poultry products that are misbranded or
adulterated under the FMIA and PPIA,
or, in the case of imported articles, that
are not at such an establishment, after
their entry into the United States.

Specifically, under section 301 of the
FMIA and section 5 of the PPIA, a State
may administer State meat and poultry
inspection programs provided that it has
developed and is effectively enforcing
State meat and poultry inspection
requirements at least equal to those
imposed under titles I and IV of the
FMIA and sections 1—4, 6—10, and 12—
22 of the PPIA. These titles contemplate
continuous ongoing programs. When
States can no longer effectively enforce
meat and poultry inspection
requirements at least equal to Federal
requirements, they must be
“designated” by the Secretary to receive
Federal inspection.

When FSIS revises its meat and
poultry inspection requirements, States
that administer their own inspection
programs may be affected, since they
must continue to enforce requirements
equal to those of FSIS. To minimize any
additional costs States must incur to
modify their inspection programs, FSIS
grants the States significant flexibility
under the “equal to” provisions of the
FMIA and PPIA. Further, States are
eligible to receive up to 50 percent
Federal matching funds to cover the
costs of their inspection programs.

Paperwork Reduction Act
Requirements

The Office of Management and Budget
has approved the paperwork and
recordkeeping requirements under
approval number 0583-0122.

Departmental Regulation 43004, “Civil
Rights Impact Analysis”

FSIS has considered under
Departmental Regulation 4300—4, “Civil
Rights Impact Analysis,” dated
September 22, 1993, the potential civil
rights impact of this final rule on
minorities, women, and persons with
disabilities.

The purpose of the final rule is to
affirm the interim final rule (66 FR
22899) that included ratites and squabs
under mandatory Poultry Products
Inspection Regulations.

Congress mandated the inspection of
ratites and squabs by April 26, 2001.
The Agency promulgated an interim
final rule that made all of the necessary
changes to the mandatory poultry
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products regulations to include ratites
and squabs. This final rule affirms the
interim final rule and makes two minor
amendments to the regulations.

The requirements placed on the
relatively small number of
establishments that slaughter or process
ratites or squabs are consistent with
FSIS mandatory regulatory requirements
for other species. The economic impacts
on these establishment are in line with
the benefits that the public should
expect and with what the
establishments should expect to recover
as a result of moving from voluntary to
mandatory inspection. For the
overwhelming majority of
establishments potentially affected by
the move to mandatory inspection, the
impacts will be beneficial.

Of the 7,500 Federal and State
inspected meat and poultry
establishments for which data are
available, 317 are owned by females and
297 are owned by non-whites—or a total
of about 4 percent of these
establishments are female or minority
owned. This compares to the 1992
Census figures for all U.S. firms which
showed that minorities owned 6.3
percent and women owned 11.2 percent
of businesses. No data are available at
this time on the disabilities of the
owners of meat and poultry
establishments. Nor is any data
available on the ownership of
establishments that slaughter or process
ratites and squabs.

There is no evidence to suggest that
the establishments owned by minorities
would be any more or less affected than
establishments owned by non-
minorities.

Neither will the final rule have a
significant adverse impact on low-
income consumers or minority
employment. The costs associated with
implementing the final rule will not be
unduly burdensome to industry and
will provide an economic benefit to the
industry as a whole. Consumers may
realize lower prices for ratites and
squabs.

FSIS has used the available
information to evaluate the potential
impacts of the proposal on small entities
and to determine civil rights impacts.

Additional Public Notice

Public awareness of all segments of
rulemaking and policy development is
important. Consequently, in an effort to
better ensure that minorities, women,
and persons with disabilities are aware
of this final rule, FSIS will announce

and provide copies of this Federal
Register publication in the FSIS
Constituent Update. FSIS provides a
weekly FSIS Constituent Update via fax
to over 300 organizations and
individuals. In addition, the update is
available on line through the FSIS web
page located at http://
www.fsis.usda.gov. The update is used
to provide information regarding FSIS
policies, procedures, regulations,
Federal Register notices, FSIS public
meetings, recalls, and any other types of
information that could affect or would
be of interest to our constituents/
stakeholders. The constituent fax list
consists of industry, trade, and farm
groups, consumer interest groups, allied
health professionals, scientific
professionals, and other individuals that
have requested to be included. Through
these various channels, FSIS is able to
provide information to a much broader,
more diverse audience than would be
otherwise possible. For more
information or to be added to the
constituent fax list, fax your request to
the Congressional and Public Affairs
Office, at (202) 720-5704.

List of Subjects in 9 CFR Part 381

Poultry and poultry products

Accordingly, the interim final rule
published on May 7, 2001 (66 FR 22899)
amending 9 CFR parts 362 and 381 is
adopted as final, with the following
changes:

PART 381—POULTRY PRODUCTS
INSPECTION REGULATIONS

1. The authority citation for Part 381
continues to read as follows:

Authority: 7 U.S.C. 138f, 450; 21 U.S.C.
451-470; 7 CFR 2.18, 2.53.

2. Section 381.1 (b) is amended by
revising the definition of poultry to read
as follows:

§381.1 Definition
* * * * *

Poultry. “Poultry” means any
domesticated bird (chickens, turkeys,
ducks, geese, guineas, ratites, or squabs,
also termed young pigeons from one to
about thirty days of age), whether live
or dead.

* * * * *

3. Amend § 381.71 by revising

paragraph (b) to read as follows:

§381.71 Coverage of all poultry and
poultry products processed in official
establishments.

* * * * *

(b) Dead-on-arrival ratites and ratites
condemned on ante mortem inspection
will be tagged “U.S. Condemned” by an
establishment employee under FSIS
supervision and disposed of by one of
the methods prescribed in § 381.95.

* * * * *

4. Amend § 381.94 by revising
paragraphs (a)(2)(i), (a)(2)(iii)(B),
(a)(2)(v)(A), Table 1 in paragraph
(a)(5)(i), and Table 2 in paragraph (b)(1)
as follows:

§381.94 Contamination with
Microorganisms; process control
verification criteria and testing; pathogen
reduction standards.

(a)* * %
(2)* * %

(ii)Sample collection. A whole bird
must be taken from the end of the
chilling process. If this is impracticable,
the whole bird can be taken from the
end of the slaughter line. Samples must
be collected by rinsing the whole
carcass in an amount of buffer
appropriate for that type of bird.
Samples from turkeys or ratites also may
be collected by sponging the carcass on
the back and thigh.?

(iii) * * * (B) Turkeys, Ducks, Geese,
Guineas, Squabs, and Ratites: 1 sample
per 3,000 carcasses, but at a minimum
one sample each week of operation.

* * * * *

(v) * * *(A) Very low volume
establishments annually slaughter no
more than 440,000 chickens, 60,000
turkeys, 60,000 ducks, 60,000 geese,
60,000 guineas, 60,000 squabs, 6,000
ratites, or a combination of all types of
poultry not exceeding 60,000 turkeys
and 440,000 birds total. Very low
volume establishments that slaughter
turkeys, ducks, geese, guineas, squabs,
or ratites in the largest number must
collect at least one sample during each
week of operation after June 1 of each
year, and continue sampling at a
minimum of once each week the
establishment operates until June of the
following year or until 13 samples have
been collected, whichever comes first.
* * * * *

B)a > * *

1 A copy of FSIS’s “Guidelines for Escherichia
coli Testing for Process Control Verification in
Poultry Slaughter Establishments,”” and “FSIS
Turkey Microbiological Procedures for Sponge
Sample Collection and Methods of Analysis” are
available for inspection in the FSIS Docket Room.
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TABLE 1.—EVALUATION OF E. CoLI TEST RESULTS
Lower limit of | Upper limit of Number of nmﬁﬁg“g_
Types of poultry marginal range | marginal range samples mitted in Fr)nar-
(m) M tested (n) ginal range (c)
CRICKENS ....ceeieeetes ettt 1100 11,000 13 3
Turkeys . *NA *NA *NA *NA
Ducks ... *NA *NA *NA *NA
Geese .. *NA *NA *NA *NA
Guineas *NA *NA *NA *NA
Squabs . *NA *NA *NA *NA
RAIES ... veoeeveseeseesese s *NA *NA *NA *NA
1CFU/ml.
*Values will be added upon completion of data collection programs.
(b) * Kk %
(l) * * %
TABLE 2.—SALMONELLA PERFORMANCE STANDARDS

Maximum

Sﬁgggg?&a(nce?_ Number of number of

Class of product ap samples tested positives to
cent positive for hi tandard
salmonella) a (n) ac |eve(cs)an ar
BIOIEIS ...t 20.0% 51 12
Ground chicken . 44.6 53 26
Ground turkey ... 49.9 53 29
Turkeys .......... bNA NA NA
Squabs ..... bNA NA NA
|2 L1 (=1 TP U PP PPPPUPPR bNA NA NA

aPerformance Standards are FSIS’s calculation of the national prevalence of Salmonella on the indicated raw products based on data devel-
oped by FSIS in its nationwide microbiological baseline data collection programs and surveys. (Copies of Reports on FSIS’s Nationwide Micro-
biological Data Collection Programs and Nationwide Microbiological Surveys used in determining the prevalence of Salmonella on raw products

are available in the FSIS Docket Room.)

bNot available; baseline targets for turkeys, squabs, or ratites will be added upon completion of the data collection programs for that product.

* * * * *

Done at Washington, DC, on March 18,
2002.

Margaret O’K. Glavin,
Acting Administrator.
[FR Doc. 02—-6836 Filed 3—21-02; 8:45 am]
BILLING CODE 3410-DM-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NM-75-AD; Amendment
39-12686; AD 2002—-06-09]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A300; A300 B4-600, B4-600R, and F4—
600R (Collectively Called A300-600);
and A310 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is

applicable to all Airbus Model A300;
A300-600; and A310 series airplanes.
This action requires certain inspections
of the airplane (including the vertical
stabilizer, horizontal stabilizer, pylons,
wing, and fuselage areas) following an
in-flight incident resulting in extreme
lateral loading. This action is necessary
to detect and correct reduced structural
integrity of the airplane following any
future event. This action is intended to
address the identified unsafe condition.
DATES: Effective April 8, 2002.
Comments for inclusion in the Rules
Docket must be received on or before
May 21, 2002.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2002—NM—
75—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-

iarcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2000-NM-75—-AD" in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

Information pertaining to this
amendment may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT: Tim
Backman, Aerospace Engineer, ANM—
116, International Branch, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2797;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: On
November 12, 2001, an Airbus Model
A300 B4-600R series airplane was
involved in an accident shortly after
takeoff from John F. Kennedy Airport,
Jamaica, New York. During the accident
event, the vertical stabilizer and rudder
departed the airplane. The cause of this
accident is under investigation by the
National Transportation Safety Board
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(NTSB), and, although the NTSB has not
determined the cause of the accident,
information to date indicates that the
vertical stabilizer was subjected to large
aerodynamic structural loading during
the accident event.

A recent review of Airbus fleet data
indicated that another Airbus Model
A300-600 series airplane was involved
in an upset event in 1997 that may have
subjected the airplane to lateral loads on
the vertical stabilizer similar to those
experienced on the airplane involved in
the November 12, 2001, accident. The
vertical stabilizer was recently removed
from the airplane involved in the 1997
event, and the composite attachment
lugs were subjected to ultrasonic
nondestructive inspections (NDIs). The
results of the NDI yielded indications
consistent with composite delamination
of the right-hand aft attachment lug.
This type of delamination is
characteristic of extreme lateral loading
conditions.

Following the event, the operator
performed the inspections of the
airplane specified in the Airplane
Maintenance Manual (AMM) that are
deemed necessary by the manufacturer
after an in-flight incident. However, the
AMM did not include inspections for
damage of the vertical stabilizer caused
by extreme lateral loading. Extreme
lateral load factors can occur as a
consequence of severe turbulence, loss
of control of the airplane involving yaw
and/or roll maneuvers, hazardous
system failures or other rare flight
conditions. Review of service history
indicates that these events only occur
rarely. Such conditions, if not corrected,
could result in reduced structural
integrity of the airplane.

U.S. Type Certification of the Airplane

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. The FAA has coordinated
this action with the Direction Générale
de I’Aviation Civile (DGAC), which is
the airworthiness authority for France.
The DGAC plans to release a
recommended bulletin to address this
issue.

Explanation of the Requirements of the
Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design, this AD is being issued to
detect and correct reduced structural
integrity of the airplane following an in-

flight incident resulting in extreme
lateral loading. This AD requires certain
inspections of the airplane (including
the vertical stabilizer, horizontal
stabilizer, pylons, wing, and fuselage
areas), immediately following such an
incident.

This AD requires inspections for
extreme lateral loads exceeding 0.3g.
Because no such inspection methods
were defined previously, these
inspections must be approved by the
Manager, International Branch, ANM—
116, FAA, Transport Airplane
Directorate.

This AD also requires reporting of
these inspection results to the
manufacturer, including information
regarding the extreme lateral loading
event. Based on this information, the
manufacturer will develop any
appropriate additional inspections.
Upon FAA approval, these inspections
are also required.

Inspections are not required for
extreme lateral loading events that occur
on the ground (landing, taxiing). On the
ground an extreme lateral load would
not be transmitted to the airplane
through the vertical stabilizer.

Determination of Rule’s Effective Date

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to

change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the AD is being requested.

* Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2002-NM—-75-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
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Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2002-06-09 Airbus Industrie: Amendment
39-12686. Docket 2002-NM-75-AD.

Applicability: All Model A300; A300 B4—
600, B4-600R, and F4—600R (collectively
called A300-600); and A310 series airplanes;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (f) of this AD. The
request should include an assessment of the
effect of the modification, alteration, or repair
on the unsafe condition addressed by this
AD; and, if the unsafe condition has not been
eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct reduced structural
integrity of the airplane following an extreme
lateral loading event, accomplish the
following:

Lateral Load Factor Determination

(a) As of the effective date of this AD,
before further flight following an in-flight
incident that results in extreme lateral
loading, determine whether the lateral load
factor (Ny) equaled or exceeded 0.3g.
Extreme lateral loading can occur as a
consequence of severe turbulence, loss of
control of the aircraft involving yaw and/or
roll maneuvers, hazardous systems failures,
or other rare flight conditions. Then do the
inspections specified in paragraph (b) or (c)
of this AD, as applicable, at the time
specified.

Note 2: Acceptable methods for
determining if the lateral load factor equaled
or exceeded 0.3g include but are not limited
to: Aircraft Communication Addressing and
Reporting System (ACARS), Digital Flight
Data Recorder (DFDR) readout, or Quick
Access Recorder (QAR). A pilot report of
extreme lateral acceleration in-flight can be
used to assess whether one of the previous
methods should be used to determine the
lateral load factor.

Note 3: The inspections specified in
paragraphs (b) and (c) of this AD are not
necessary if lateral load factors exceed 0.3g

when the airplane is on the ground (landing,
taxiing).

Inspections for Certain Lateral Load Factors

(b) For airplanes on which the lateral load
factor (Ny) is greater than or equal to 0.3g,
but less than 0.35g, accomplish the following
actions:

(1) Before further flight, do the detailed
inspections specified in paragraph (d) of this
AD.

Reporting Requirement

(2) Within 5 days after accomplishing the
inspections required by paragraph (b)(1) of
this AD: Submit a report to Airbus, including
the DFDR recording (or equivalent) of the
portion of the flight when the extreme lateral
loading event occurred, and other relevant
information necessary to fully describe the
event and develop the actual loads, including
but not limited to, airplane weight, weather,
and flight crew report. Submit a report of the
inspection results (both positive and negative
findings) to AI/SE-D32 Technical Data and
Documentation Services, Airbus Industrie
Customer Services Directorate, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex
France; fax (+33) 5 61 93 28 06. Information
collection requirements contained in this
regulation have been approved by the Office
of Management and Budget (OMB) under the
provisions of the Paperwork Reduction Act of
1980 (44 U.S.C. 3501 et seq.) and have been
assigned OMB Control Number 2120-0056.

Note 4: Following accomplishment of the
requirements of paragraphs (b)(1), (b)(2) and,
if necessary, (e) of this AD, the airplane may
be returned to service before accomplishing
the inspections required by paragraph (b)(3)
of this AD.

Supplementary Inspections

(3) The manufacturer will develop an
airplane loads assessment and recommend, if
necessary, supplementary inspections of the
applicable areas of the airplane (including
the vertical stabilizer, horizontal stabilizer
pylons, wing, and fuselage areas). Within 30
days after the extreme lateral loading event,
do the supplementary inspections of the
airplane according to a method approved by
the Manager, International Branch, ANM-
116, FAA, Transport Airplane Directorate.

Note 5: The loads assessment, and if
necessary, supplementary inspections
required by paragraph (b)(3) of this AD, will
be developed and proposed by the
manufacturer based on the manufacturer’s
analysis of the report required by paragraph
(b)(2) of this AD.

Inspections for Certain Other Lateral Load
Factors

(c) For airplanes on which the lateral load
factor (Ny) is greater than or equal to 0.35g,
accomplish the following:

(1) Before further flight, do the detailed
inspections specified in paragraph (d) of this

Reporting Requirement

(2) Before further flight after accomplishing
the inspections required by paragraph (c)(1)
of this AD: Submit a report to Airbus,
including the DFDR recording (or equivalent)

of the portion of the flight when the extreme
lateral loading event occurred, and other
relevant information necessary to fully
describe the event and develop the actual
loads, including but not limited to, airplane
weight, weather, and flight crew report.
Submit a report of the inspection results
(both positive and negative findings) to AI/
SE-D32 Technical Data and Documentation
Services, Airbus Industrie Customer Services
Directorate, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex France; fax (+33) 5 61
93 28 06. Information collection
requirements contained in this regulation
have been approved by the Office of
Management and Budget (OMB) under the
provisions of the Paperwork Reduction Act of
1980 (44 U.S.C. 3501 et seq.) and have been
assigned OMB Control Number 2120-0056.

Supplementary Inspections

(3) The manufacturer will develop an
airplane loads assessment and recommend, if
necessary, supplementary inspections of the
applicable areas of the airplane (including
the vertical stabilizer, horizontal stabilizer
pylons, wing, and fuselage areas). Before
further flight, do the supplementary
inspections of the airplane according to a
method approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate.

Note 6: The loads assessment, and if
necessary, supplementary inspections
required by paragraph (c)(3) of this AD, will
be developed and proposed by the
manufacturer based on the manufacturer’s
analysis of the report required by paragraph
(c)(2) of this AD.

Detailed Inspections

(d) Do the following detailed inspections at
the time specified in paragraph (b)(1) or (c)(1)
of this AD, as applicable:

(1) Do the inspections as specified in and
per Chapter 05-51—-17 (Inspections After
Flight in Excessive Turbulence or In Excess
of VMO/MMO) of Airbus A300, A300—600 or
A310 Airplane Maintenance Manual (AMM),
as applicable. Extend the areas for these
inspections as specified in paragraphs
(d)(1)(i) and (d)(1)(ii) of this AD.

(i) Extend the wing inspection area to
include rib 22 through rib 29.

(ii) Extend the fuselage inspection area
from the inside to include frame 84 through
87 above stringer 23, and all areas of frame
91.

(2) Do detailed inspections to find damage
of the areas specified in paragraphs (d)(2)(i),
(d)(2)(ii), and (d)(2)(iii) of this AD, according
to a method approved by the Manager,
International Branch, ANM-116.

(i) Inspect the fuselage external surface
under the vertical stabilizer to fuselage
fairing, including side load fittings and lower
surface of rib 1 of the vertical stabilizer.

(ii) Inspect the rudder hinge arms and
support fittings 1 through 7, and the actuator
support fittings of the vertical stabilizer.

(iii) Inspect the rudder hinge fittings 1
through 7, and the actuator support fittings
of the vertical stabilizer.

Note 7: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
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structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

Corrective Actions

(e) If any damage is found during any
inspection required by this AD: Before
further flight, repair according to the method
specified in the Airbus structural repair
manual or according to a method approved
by the Manager, International Branch, ANM-
116, or by the Direction Genlerale de
I’Aviation Civile or its delegated agent.

Alternative Methods of Compliance

(f) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM—-116. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, which may add comments and
then send it to the Manager, International
Branch, ANM-116.

Note 8: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be

obtained from the International Branch,
ANM-116.

Special Flight Permits

(g) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Effective Date

(h) This amendment becomes effective on
April 8, 2002.

Issued in Renton, Washington, on March
15, 2002.
Vi L. Lipski,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 02-6910 Filed 3—21-02; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-NE-31-AD; Amendment
39-12685; AD 2002-06-08]

RIN 2120-AA64

Airworthiness Directives; Rolls-Royce
Corporation (Formerly Allison Engine
Company) 250-C28 Series Engines

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD), that is
applicable to certain Rolls-Royce
Corporation (formerly Allison Engine
Company) 250-C28 series engines. This
amendment requires removal of third
stage turbine wheels, part number (P/N)
6899383, with certain serial numbers
(SN’s), from service before exceeding
new, reduced life limits. This
amendment also establishes a
drawdown program to require the
removal of those turbine wheels that
exceed the new lower limits. This
amendment is prompted by the
potential to experience uncommanded
shutdown caused by fractures of third
stage turbine blade tips and shrouds.
The actions specified by this AD are
intended to prevent uncommanded
shutdown of the engine due to fractures
of third stage turbine blade tips and
shrouds.

DATES: Effective date April 26, 2002.

ADDRESSES: The information contained
in this AD may be examined, by
appointment, at the Federal Aviation
Administration (FAA), New England
Region, Office of the Regional Counsel,
12 New England Executive Park,
Burlington, MA; or at the Office of the
Federal Register, 800 North Capitol
Street, NW, suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: ]ohn
Tallarovic, Aerospace Engineer, Chicago
Aircraft Certification Office, FAA, Small
Airplane Directorate, 2300 East Devon
Avenue, Des Plaines, IL 60018;
telephone (847) 294—-8180; fax (847)
294-7834.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an AD that is applicable to
Rolls-Royce Corporation (formerly
Allison Engine Company) 250-C28,
—(C28B, and —C28C model engines with
third stage turbine wheels part number
(P/N) 6899383, listed by serial number
(SN) in the proposal, was published in
the Federal Register on November 8,
2001 (66 FR 56493). That action
proposed to require removal of third
stage turbine wheels, part number (P/N)
6899383, with SN’s, from service before
exceeding new, reduced life limits. That
action also proposed to establish a
drawdown program to require the
removal of those turbine wheels that
exceed the new lower limit.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Change Life Limits References

One commenter requests that all
references to ‘“‘new, reduced life”’, and
“new lower” limits be removed and
replaced with “specified hour and
cycle” limits and “acceptable hour and
cycle” limits.

The FAA does not agree. The
preamble of the AD provides
background information as to why the
AD is being issued. The FAA has only
one means of mandating lower life
limits on a life limited part, and that is
with an AD. The sole purpose of this AD
is to mandate lower life limits.
Removing references to “new, reduced
life”, and “new lower” limits in the
preamble adds to confusion because
those references explain why this AD is
being issued.

Remove References to Reports of Five
Uncommanded Shutdowns

The manufacturer requests that
references to reports of five
uncommanded shutdowns occurring as
a result of the out-of-print condition
addressed by this AD, be removed. At
the time this AD action was first being
considered, it was preliminarily
reported that there were five
uncommanded shutdowns occurring as
a result of the out-of-print condition
addressed by this AD. It has since been
determined that those shutdowns did
not have the out-of-print condition and
are unrelated to the actions required by
this AD. The manufacturer still supports
the issuance of this AD because of the
potential safety issue that remains.

The FAA agrees. Therefore, the
summary in the preamble of this final
rule is changed to read: “This
amendment is prompted by the
potential to experience uncommanded
shutdown caused by third stage turbine
blade tip fractures, and turbine shroud
fractures.”

Eliminate Potential Nomenclature
Confusion

The manufacturer requests that the
phrase “third stage turbine shrouds” be
replaced with the word “shrouds’ and
remove reference to turbine shroud
fractures, to eliminate potential
nomenclature confusion. The reason for
the request is that on the model 250—
C28 series third stage turbine wheels,
the blades and shrouds are cast together
with the hub, creating a one piece unit.

The FAA agrees. Therefore, the
summary in the preamble of this final
rule is changed to read: “This
amendment is prompted by the
potential to experience uncommanded
shutdown caused by fractures of third
stage turbine blade tips and shrouds.
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The actions specified by this AD are
intended to prevent uncommanded
shutdown of the engine due to fractures
of third stage turbine blade tips and
shrouds.”

Change Unsafe Condition Wording

One commenter requests that the
NPRM preamble wording found in the
FAA’s Determination of an Unsafe
Condition and Proposed Actions
paragraph be changed from: “Since an
unsafe condition has been identified
that is likely to exist. * * *”, to “Since
an unsafe condition has been identified
that may exist. * * *” No justification
was given for this change.

The FAA does not agree. AD’s are
issued under Part 39 of the Federal
Aviation Regulations, 14 CFR part 39.
The FAA must make a finding that an
unsafe condition prompting the AD ““is
likely to” exist or develop in other
products of the same type design.

Incorporate Additional Information

The manufacturer requests that a
phrase be added to the Economic
Analysis that states that not all affected
third stage turbine wheels may be
installed in engines.

The FAA agrees that additional
information should be added to the
Economic Analysis. Therefore, the
Economic Analysis is modified to
include the sentence: “There are
approximately 84 engines worldwide
that may have an affected third stage
turbine wheel installed, however, it is
not known how many of those third
stage turbine wheels are installed in
engines.”

Add Reference to Rolls-Royce Service
Bulletin

The manufacturer requests a
clarification to the AD to include a
reference to the Rolls-Royce Corporation
service bulletin associated with this life
limit change.

The FAA does not agree. There is no
reason to reference the service bulletin
because all the pertinent information
regarding the new reduced life limits of
the affected third stage turbine wheels,
which includes part number, serial
numbers, and drawdown schedule, are
included in the AD.

Reword Discussion Information

One commenter requests changing in
the discussion section the phrase “ to
life limits of 1,500 hours TSN and 3,000
CSN” to “to life limits of 1,500 hours
TSN or 3,000 CSN, whichever occurs
first.” This change request by the
commenter would be appropriate if the
intent of this section was to describe
how to comply with the new reduced

life limits. However, the intent of the
discussion section is to provide
background information on the various
life limits and how they are changing
relative to each other. Details on
compliance are explained in Table 2 of
the compliance section of the AD, in
which the phrase “whichever occurs
earlier” is used where appropriate,
consistent with the commenter’s intent.

Restructure Contents of Table 2

One commenter requests the
restructuring of the contents of Table 2
in the AD.

The FAA does not agree. The
information in Table 2 as published in
the NPRM is accurate and concise, and
therefore remains unchanged in this AD.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Economic Analysis

There are approximately 84 third
stage turbine wheels of the affected
design in the worldwide fleet. The FAA
estimates that 42 engines installed on
helicopters of U.S. registry would be
affected by this AD. However, it is not
known how many of those third stage
turbine wheels are installed in engines.
It would take approximately 44 work
hours per engine to remove and replace
an affected turbine wheel. The average
labor rate is $60 per work hour. The cost
of a new third stage turbine wheel is
approximately $4,371. The FAA
estimates that approximately $2,929 per
wheel has been lost due to life
reduction. However, the manufacturer
has stated it may reduce the new wheel
cost to the customer. Based on these
figures, the total cost of the AD on U.S.
operators is estimated to be $294,462.

Regulatory Analysis

This final rule does not have
federalism implications, as defined in
Executive Order 13132, because it
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.
Accordingly, the FAA has not consulted
with state authorities prior to
publication of this final rule.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action”” under
Executive Order 12866; (2) is not a
“significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant

economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2002-06-08 Rolls-Royce Corporation:
Amendment 39-12685. Docket No. 2001—
NE-31-AD.

Applicability: This airworthiness directive
(AD) is applicable to Rolls-Royce Corporation
(formerly Allison Engine Company) 250-C28,
—C28B, and —C28C model engines with third
stage turbine wheels part number (P/N)
6899383, listed by serial number (SN) in the
following Table 1:

TABLE 1.—SN'’S OF AFFECTED THIRD
STAGE TURBINE WHEELS

HX91428R HX91489R HX91707R
HX91456R HX91490R HX91708R
HX91457R HX91492R HX91709R
HX91458R HX91493R HX91710R
HX91459R HX91494R HX91711R
HX91461R HX91500R HX91712R
HX91462R HX91501R HX91713R
HX91464R HX91503R HX91714R
HX914659 HX91504R HX91715R
HX91465R HX91506R HX91721R
HX91466R HX91507R HX91722R
HX91467R HX91508R HX91726R
HX91468R HX91510R HX91733R
HX91469R HX91511R HX91735R
HX91471R HX91512R HX91736R
HX91472R HX91513R HX91738R
HX91473R HX91519R HX91742R
HX91474R HX91520R HX91744R
HX91475R HX91522R HX91748R
HX91477R HX91523R HX91749R
HX91478R HX91524R HX91750R
HX91480R HX91525R HX91754R
HX91482R HX91526R HX91764R
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TABLE 1.—SN’S OF AFFECTED THIRD
STAGE TURBINE WHEELS—Continued

HX91483R HX91527R HX91765R
HX91485R HX91528R HX91766R
HX91486R HX91529R HX91767R
HX91487R HX91530R HX91768R
HX91488R HX91706R HX91769R

Note.—These engines are installed on, but
not limited to Bell Helicopter Textron 206L-1
helicopters.

Note 1: This AD applies to each engine
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
engines that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by

TABLE 2.—REMOVAL SCHEDULE

this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Compliance with this AD is
required as indicated, unless already done.

To prevent an uncommanded shutdown of
the engine due to fractures of third stage
turbine blade tips and third stage turbine
shrouds, do the following:

(a) Remove from service the third stage
turbine wheels, P/N 6899383, listed by SN in
Table 1 of this AD, in accordance with the
following Table 2:

For third stage turbine wheels on the effective date of this AD

Remove by

(1) with fewer than 3,000 cycles-since-new (CSN), and fewer than

1,500 hours time-since-new (TSN).

(2) With between 3,000 and 6,000 CSN, and fewer than 1,500 hours

TSN.

(3) With fewer than 3,000 CSN, and between 1,500 and 3,000 hours

TSN.

(4) With between 3,000 and 6,000 CSN and between 1,500 and 3,000

hours TSN.

(5) With more than 6,000 CSN, or more than 3,000 hours TSN

Before further flight.

3,000 CSN or 1,500 hours TSN, whichever occurs earlier.
200 additional cycles, after the effective date of this AD.
100 additional hours, after the effective date of this AD.

200 additional cycles or 100 additional hours, after the effective date of
this AD, whichever occurs earlier.

(b) After the effective date of this AD, do
not install any third stage turbine wheels
listed by SN in Table 1 of this AD. Thereafter,
except as provided in paragraph (c) of this
AD, no alternative cyclic life limits may be
approved for the turbine wheels listed in
Table 1 of this AD.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Chicago
Aircraft Certification Office (ACO). Operators
must submit their request through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Chicago ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Chicago
ACO.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the aircraft to a
location where the requirements of this AD
can be done.

Effective Date

(e) This amendment becomes effective on
April 26, 2002.

Issued in Burlington, Massachusetts, on
March 14, 2002.
Francis A. Favara,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 02—6913 Filed 3—21-02; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NM-284—-AD; Amendment
39-12682; AD 2002—-06-05]

RIN 2120-AA64

Airworthiness Directives; Various
Transport Category Airplanes
Equipped With Air Traffic Control
(ATC) Transponders Manufactured by
Rockwell Collins, Inc.

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to various transport category
airplanes equipped with certain Mode C
air traffic control (ATC) transponders
manufactured by Rockwell Collins, Inc.
This amendment requires testing each
transponder; replacing certain parts in
any transponder that fails the initial test
with new parts and performing
additional test(s); and making repairs, as
necessary, so that the transponder
passes the test. This amendment is
prompted by reports that indicate that
the equipment used to conduct earlier
tests of certain transponders did not
detect certain malfunctions. An airplane
equipped with such malfunctioning
transponders could transmit inaccurate
data concerning its altitude to a nearby
airplane equipped with the traffic alert
and collision avoidance system (TCAS

1I), causing the TCAS II to issue an
erroneous resolution advisory to the
pilot. The actions specified by this AD
are intended to prevent transmission of
inaccurate data concerning altitude from
one airplane to another, which could
cause the pilot receiving the data to
change course, either ascending or
descending, and possibly lead to a mid-
air collision or near mid-air collision.
DATES: Effective April 26, 2002.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of April 26,
2002.

ADDRESSES: The service information
referenced in this AD may be obtained
from Rockwell Collins, Inc., 400 Collins
Road, NE., Cedar Rapids, Iowa 52498.
This information may be examined at
the Federal Aviation Administration
(FAA), Transport Airplane Directorate,
Rules Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Elizabeth Zurcher, Aerospace Engineer,
FAA, Seattle Aircraft Certification
Office, Systems and Equipment Branch,
ANM-130S, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056;
telephone (425) 227-1674; fax (425)
227-1181.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to various transport
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category airplanes equipped with
certain Mode C air traffic control (ATC)
transponders manufactured by Rockwell
Collins, Inc., was published in the
Federal Register on January 5, 2001 (66
FR 1054). That action proposed to
require testing each transponder;
replacing certain parts in any
transponder that fails the initial test and
performing additional test(s); and
making repairs, as necessary, so that the
transponder passes the test.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received. Two commenters
state that the airplanes they operate are
not affected by the proposed rule.

Change Paragraphs (a) and (b)

One commenter states that Rockwell
Collins Service Information Letter (SIL)
00-1, dated May 25, 2000, as specified
in the preamble of the proposed rule,
implies that the only approved ‘“‘ramp-
tester” to test their 621A—3 transponder
is the ATC-601. However, the
commenter indicates that all
“approved” transponder ramp-testers
must meet the criteria set forth in
Federal Aviation Regulation 91.413, Part
43, Appendix F. The commenter asks if
this proposed AD will change those
criteria, and states that, if not, operators
should be able to use any transponder
ramp-tester that meets those
requirements. The commenter adds that
verification that a ramp-tester meets the
FAR requirements can be confirmed by
the manufacturer’s technical data sheets
and current calibration certificates.

The FAA does not agree that “any”
transponder ramp-tester meets the
requirements in paragraphs (a) and (b)
of the final rule. As specified in the
preamble of the proposed rule, “The
document (SIL 00-1), subtitled ‘621A-3
Transponder Overhaul Manual Test
Equipment Modification
Recommendation,” indicates that some
operators using ATC ramp tester model
number 601 (ATC-601) to verify
performance of Mode C transponders
with single Gillham encoded altitude
input were experiencing a high reject
rate of the 621A-3 transponders
manufactured by Rockwell Collins, Inc.
The service letter states that the ATC-
601 ramp tester is capable of detecting
out-of-tolerance errors in the framing
pulse width, whereas the ATC-600
ramp tester previously used to test the
transponders did not detect these pulse
width errors.” We concur that certain
other ramp-testers may be used, and we
have added a new Note 2 (and

renumbered subsequent notes) to this
final rule that specifies “approved”
transponder ramp-testers.

Another commenter states that, to
perform the pulse width test specified
in paragraph (a) of the proposed rule, a
bench check of the transponder is
required, and adds that operators may
be removing properly operating
transponders to comply with the
proposed rule. The commenter asks that
an option be given to allow operators to
perform a functional test with a Mode
S ATC test set per the applicable
airplane maintenance manual. The
commenter adds that, if the transponder
passes the functional test, it would not
be necessary to remove the transponder
from the airplane for a bench check.

We partially agree with the
commenter. We do not agree that a
bench check of the transponder is
required to perform the pulse width test;
the pulse width test can be done either
with the transponder on the airplane or
by removing the transponder and doing
a bench check, depending on the
capabilities of the test equipment used.
We agree that the Mode S ATC is an
approved test set, and that test set is
specified in Note 2 of this final rule.

The same commenter asks that the
final rule specify that any bench check
done on a transponder before the
effective date of the final rule, in
accordance with the service information
specified in the proposed rule, is
acceptable for compliance with the
pulse width tests specified in
paragraphs (a) and (b) of the proposed
rule. The commenter adds that if the
FAA agrees to include the bench check,
submission of the reporting
requirements specified in paragraph (d)
of the proposed rule should be amended
to allow for a compliance time of more
than 60 days after completion of the
bench check. The commenter
recommends a 30-day grace period after
the effective date of the final rule for the
reporting requirement.

We agree and have added a new Note
3 to this final rule to specify that bench
checks used to perform the tests per
Rockwell Collins Air Transport Systems
Overhaul Manual with Illustrated Parts
List, Temporary Revision No. 34—44—
00-38, dated April 20, 2000, are
acceptable for compliance with
paragraph (a) of this final rule.
Additionally, we have changed the
reporting requirement specified in
paragraph (d) of this final rule to specify
that the report may be submitted within
60 days AFTER the effective date of the
AD.

Another commenter notes that
paragraph (b) of the proposed rule
specifies that the transmitter tube and

resistor be replaced (if any malfunction
is detected), per Rockwell Collins
Service Bulletin 621A-3-34-21,
Revision 1, dated November 14, 1975.
The commenter states that the
referenced service bulletin specifies
removal of the resistor (only) on units
having serial numbers 7192 and below.
The commenter interprets paragraph (b)
of the proposed rule as requiring
replacement of the transmitter tube and
resistor regardless of the unit serial
number. The commenter recommends
paragraph (b) of the proposed rule be
changed to specify that resistor removal
is only required on units with serial
numbers 7192 and below.

We concur with the commenter and
have changed paragraph (b) of the final
rule to add paragraphs (b)(1) and (b)(2)
to require replacement of the transmitter
tube and resistor for transponders
having serial numbers up to and
including 7192; and replacement of the
transmitter tube (only) for transponders
having serial numbers 7193 and
subsequent.

Credit for Transponders Previously
Modified

One commenter asks if the proposed
rule will apply to transponders that
have already been modified using the
procedures specified in Rockwell
Collins, Inc. SIL 00-1, which references
Rockwell Collins Service Bulletin
621A—-3-34-21, Revision 1, dated
November 14, 1975, cited in the
proposed rule as the appropriate source
of service information doing the
replacement.

We agree that if the replacement
required by paragraph (b) of this final
rule was done prior to the effective date
of the AD using the service information
cited in the final rule, it is acceptable for
compliance. Therefore, we have added a
new Note 4 to this final rule (and
renumbered subsequent notes) that
specifies previous modification of the
transponder is acceptable for
compliance with this AD.

Change Paragraph (c)

One commenter states that paragraph
(c) of the proposed rule cites the air data
computer or interconnect wiring as
possibly being defective. The
commenter notes that this is in error
because the pulse width cannot be
affected by the air data computer or its
wiring. The commenter adds that the
pulse width can be affected by antenna/
wiring faults.

We agree with the commenter and
have changed paragraph (c) of this final
rule to remove the references to repair
of the air data computer or wiring
connections.
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The same commenter notes that
paragraph (c) of the proposed rule
specifies that, if malfunction of the
transponder is detected, the transponder
must be repaired prior to further flight.
The commenter asks that the final rule
allow for continued operation of the
airplane in accordance with the
Minimum Equipment List (MEL),
provided the defective transponder is
not operated.

Note 5 of this final rule (which was
Note 2 of the proposed rule) addresses
the commenter’s concern. That note
specifies that the airplane may be
operated in accordance with the
provisions and limitations specified in
the FAA-approved Master Minimum
Equipment List (MMEL), provided that
only one Mode C transponder on the
airplane is inoperative.

Delete Paragraph (c)

One commenter states that paragraphs
(a) and (b) of the proposed rule discuss
actions for off-wing shop tests per the
transponder overhaul manual (OM), but
paragraph (c) implies that an on-wing
test must be accomplished. The
commenter asks that paragraph (c) of the
proposed rule be deleted. The
commenter notes that any transponder
tested in accordance with the OM will
not be returned to service unless it can
pass the pulse width test. The
commenter adds that both the aircraft
wiring and interfacing equipment were
previously tested per AD 99-23-22 R1,
amendment 39-11473 (64 FR 70181,
December 16, 1999), which addressed
concerns specific to the Rockwell
Collins 621A-3 transponders. The
commenter states that no additional
testing should be required.

We do not agree with the commenter.
Paragraph (c) of this final rule requires
repair of the transponder if a
malfunction is detected; no on-wing test
is required by that paragraph. No change
to the final rule is necessary in this
regard.

Change to Final Rule

We have changed the point of contact
for information concerning this final
rule to Elizabeth Zurcher, Aerospace
Engineer, FAA, Seattle Aircraft
Certification Office, Systems and
Equipment Branch, ANM-130S.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden

on any operator nor increase the scope
of the AD.

Cost Impact

There are approximately 800
airplanes with transponders with the
affected part in the worldwide fleet. The
FAA estimates that approximately 400
airplanes of U.S. registry will be affected
by this AD, that it will take
approximately 4 work hours per
airplane to accomplish the required test,
and that the average labor rate is $60 per
work hour. Based on these figures, the
cost impact of the AD on U.S. operators
is estimated to be $96,000, or $240 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2002-06-05 Transport Category Airplanes:
Amendment 39-12682. Docket 2000—
NM-284-AD.

Applicability: Transport category airplanes,
certificated in any category, equipped with
Rockwell Gollins Mode C 621A-3 Air Traffic
Control (ATC) transponder(s), part number
(P/N) 522-2703-XXX (where XXX is any
series number).

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent transmission of inaccurate data
concerning altitude from one airplane to
another, which could cause the pilot
receiving the data to change course, either
ascending or descending, and possibly lead
to a mid-air collision or near mid-air
collision, accomplish the following:

Testing

(a) Within 6 months after the effective date
of this AD: Perform a pulse width test to
detect malfunctions of any Mode C 621A-3
ATC transponder(s) equipped with P/N 522—
2703-XXX, where XXX is any part number,
in accordance with Rockwell Collins Air
Transport Systems Overhaul Manual with
Ilustrated Parts List, Temporary Revision
No. 34-44-00-38, dated April 20, 2000.

Note 2: Pulse width tests done using TIG—
49, ATC-601, ATC-601A, or ATC-1400A
ramp or bench testers meet the applicable

test requirements specified in paragraphs (a)
and (b) of this AD.

Note 3: Previous checks used to perform
the test specified in paragraph (a) of this AD,
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per Rockwell Collins Air Transport Systems
Overhaul Manual with Illustrated Parts List,
Temporary Revision No. 34-44-00-38, dated
April 20, 2000, are considered acceptable for
compliance with paragraph (a) of this AD.

Replacement

(b) If the pulse width test required by
paragraph (a) of this AD detects malfunction
of a transponder, prior to further flight,
perform the requirements specified in
paragraph (b)(1) or (b)(2) of this AD, as
applicable, in accordance with Rockwell
Collins Service Bulletin 621A-3-34-21,
Revision 1, dated November 14, 1975.

(1) For transponders having serial numbers
up to and including 7192: Replace the
transmitter tube and resistor with a new tube
and resistor and repeat the pulse width test
required by paragraph (a) of this AD.

(2) For transponders having serial numbers
7193 and subsequent: Replace the transmitter
tube with a new tube and repeat the pulse
width test required by paragraph (a) of this
AD.

Note 4: Accomplishment of the
replacement specified in paragraph (b)(1) or
(b)(2) of this AD, as applicable, prior to the
effective date of this AD, per Rockwell
Collins Service Information Letter (SIL) 00—
1, dated May 25, 2000, is acceptable for
compliance with the applicable replacement
required by paragraph (b)(1) or (b)(2) of this
AD.

Repair

(c) If the follow-up pulse width test
required by paragraph (b) of this AD detects
malfunction of a transponder: Prior to further
flight, repair the transponder in accordance
with the applicable Mode C transponder
component maintenance manual and
airplane maintenance manual. If the repair
information is not available in the applicable
manual, prior to further flight, repair the
transponder in accordance with a method
approved by the Manager, Seattle Aircraft
Certification Office (ACO), FAA.

Note 5: The airplane may be operated in
accordance with the provisions and
limitations specified in the FAA-approved
Master Minimum Equipment List (MMEL),
provided that only one Mode C transponder
on the airplane is inoperative.

Reporting Requirement

(d) Submit a report of the results (both
positive and negative) of the tests required by
paragraphs (a) and (b) of this AD, at the
applicable time specified in paragraph (d)(1)
or (d)(2) of this AD, to: Elizabeth Zurcher,
Aerospace Engineer, FAA, Seattle ACO,
Systems and Equipment Branch, ANM-1308S,
1601 Lind Avenue, SW., Renton, Washington
98055—4056; fax (425) 227—-1181. The report
must include the part number of the Mode
C transponder(s) and whether corrective
action was required. Information collection
requirements contained in this regulation
have been approved by the Office of
Management and Budget (OMB) under the
provisions of the Paperwork Reduction Act of
1980 (44 U.S.C. 3501 et seq.) and have been
assigned OMB Control Number 2120-0056.

(1) For airplanes on which the pulse width
test (using a bench check, if necessary) is

accomplished after the effective date of this
AD: Submit the report within 60 days after
performing the test required by paragraph (a)
or (b) of this AD, as applicable.

(2) For airplanes on which the pulse width
test has been accomplished prior to the
effective date of this AD: Submit the report
within 60 days after the effective date of this
AD.

Alternative Methods of Compliance

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance or Avionics Inspector, who may
add comments and then send it to the
Manager, Seattle ACO.

Note 6: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(g) Except as provided by paragraph (c) of
this AD: The actions shall be done in
accordance with Rockwell Collins Air
Transport Systems Overhaul Manual with
Mlustrated Parts List, Temporary Revision
No. 34-44-00-38, dated April 20, 2000; and
Rockwell Collins Service Bulletin 621A—3—
34-21, Revision 1, dated November 14, 1975;
as applicable. Revision 1 of Rockwell Collins
Service Bulletin 621A-3-34-2 contains the
following effective pages:

Revision
Page No level shown Date sgot\e/vn on
on page pag
1,4 ... 1 s Nov. 14, 1975.
2, 3,5/6 Original ........ June 15, 1975.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Rockwell Collins, Inc., 400 Collins Road
NE; Cedar Rapids, lowa 52498. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Effective Date

(h) This amendment becomes effective on
April 26, 2002.

Issued in Renton, Washington, on March
13, 2002.
Vi L. Lipski,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 02—6793 Filed 3—21-02; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 97

[Docket No. 30301; Amdt. No. 2098]

Standard Instrument Approach
Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of changes occurring in
the National Airspace System, such as
the commissioning of new navigational
facilities, addition of new obstacles, or
changes in air traffic requirements.
These changes are designed to provide
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase

Individual SIAP copies may be
obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or
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2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription

Copies of all SIAPs, mailed once
every 2 weeks, are for sale by the
Superintendent of Documents, US
Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AMCAFS—420),
Flight Technologies and Programs
Division, Flight Standards Service,
Federal Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082, Oklahoma City, OK 73125)
telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description on each SIAP is
contained in the appropriate FAA Form
8260 and the National Flight Data
Center (FDC)/Permanent (P) Notices to
Airmen (NOTAM) which are
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and § 97.20 of the Federal
Aviation’s Regulations (FAR). Materials
incorporated by reference are available
for examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction of charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies

the airport, its location, the procedure
identification and the amendment
number.

The Rule

The amendment to part 97 of the
Federal Aviation Regulations (14 CFR
part 97) establishes, amends, suspends,
or revokes SIAPs. For safety and
timeliness of change considerations, this
amendment incorporates only specific
changes contained in the content of the
following FDC/P NOTAMs for each
SIAP. The SIAP information in some
previously designated FDC/Temporary
(FDC/T) NOTAMs is of such duration as
to be permanent. With conversion to
FDC/P NOTAMs, the respective FDC/T
NOTAMs have been canceled.

The FDC/P NOTAMs for the SIAPs
contained in this amendment are based
on the criteria contained in the U.S.
Standard for Terminal Instrument
Procedures (TERPS). In developing
these chart changes to SIAPs by FDC/P
NOTAMSs, the TERPS criteria were
applied to only these specific conditions
existing at the affected airports. All
SIAP amendments in this rule have
been previously issued by the FAA in a
National Flight Data Center (FDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for all these
SIAP amendments requires making
them effective in less than 30 days.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the TERPS. Because of the
close and immediate relationship
between these SIAPs and safety in air
commerce, I find that notice and public
procedure before adopting these SIAPs
are impracticable and contrary to the
public interest and, where applicable,
that good cause exists for making these
SIAPs effective in less than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a

“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air traffic control, Airports,
Navigation (air).

Issued in Washington, DC on March 15,
2002.
James J. Ballough,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97 is
revised to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40120,
44701; 49 U.S.C. 106(g); and 14 CFR
11.49(b)(2).

§897.23, 97.25, 97.27, 97.29, 97.31, 97.33,
and 97.35 [Amended]

2. Part 97 is amended to read as
follows:

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; § 97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, ISMLS, MLS/DME, MLS/
RNAV; §97.31 RADAR SIAPs; §97.33
RNAYV SIAPs; and §97.35 COPTER
SIAPs, Identified as follows:

Effective Upon Publication

FDC Date State City Airport FDC No. Subject
02/25/02 ...... MI HOWELL .......cooevviiineennn LIVINGSTON COUNTY ..., 2/1650 | NDB RWY 13, AMDT 2
02/26/02 ...... MI PORT HURON ............... ST. CLAIR COUNTY INTL .... 2/1665 | NDB OR GPS RWY 4, AMDT 3
02/26/02 ...... MI PORT HURON ................ ST. CLAIR COUNTY INTL 2/1666 | VOR/DME RNAV OR GPS RWY

22, AMDT 2

02/26/02 ...... MI PORT HURON ............... ST. CLAIR COUNTY INTL ...ovvvvvvvvinnns 2/1667 | VOR/DME OR GPS-A, AMDT 7
02/26/02 ...... Mi PORT HURON ................ ST. CLAIR COUNTY INTL ........... 2/1670 | ILS RWY 4, AMDT 3
02/27/02 ...... wy GREYBULL SOUTH BIG HORN COUNTY 2/1755 | NDB OR GPS RWY 33, AMDT 1
02/27/02 ...... wy RIVERTON RIVERTON REGIONAL ................ 2/1756 | VOR RWY 28, AMDT 8A
02/28/02 ...... TN DAYTON ........ MARK ANTON ..., 2/1777 | NDB OR GPS RWY 3, AMDT 1
02/28/02 ...... CA STOCKTON STOCKTON METROPOLITAN 2/1778 | VOR RWY 29R AMDT 18
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FDC Date State City Airport FDC No. Subject
02/28/02 ...... HI HILO i, HILO INTL oo 2/1789 | ILS RWY 26, AMDT 12
03/01/02 ...... HI HONOLULU .................... HONOLULU INTL ..o, 2/1811 | ILS RWY 4R, AMDT 11A
03/04/02 ...... FL PENSACOLA ...........co.... PENSACOLA REGIONAL .....ccccoeeeneee 2/1885 | VOR RWY 8, AMDT 3A
03/04/02 ...... GA LAWRENCEVILLE .......... GWINNETT COUNTY-BRISCOE 2/1889 | NDB OR GPS RWY 25, ORIG-B
FIELD.
03/04/02 ...... GA LAWRENCEVILLE .......... GWINNETT COUNTY-BRISCOE 2/1891 | ILS RWY 25, AMDT 1A
FIELD.
03/04/02 ...... CT WILLIMANTIC ................. WINDHAM ..o 2/1904 | LOC RWY 27, AMDT 2
03/04/02 ...... CT WILLIMANTIC ................. WINDHAM ..o 2/1905 | VOR OR GPS-A, AMDT 8
03/06/02 ...... NY BINGHAMTON ................ BINGHAMTON REGIONAL/EDWIN A. 2/1950 | ILS RWY 16, AMDT 6A
LINK FIELD.
03/06/02 ...... CA SACRAMENTO .....cccuueee SACRAMENTO INTL covvvvvvvevvveveeeeveenns 2/1969 | ILS RWY 16R, AMDT 13B
03/06/02 ...... CA SACRAMENTO ............... SACRAMENTO INTL .coovieiiiiiiiieeeeeee, 2/2010 | ILS RWY 34L, AMDT 5B
03/06/02 ...... CA SACRAMENTO .....cccuueee SACRAMENTO INTL covvvvvvvevvveveeeeveenns 2/2012 | NDB OR GPS RWY 34L, AMDT
4A
03/06/02 ...... CA SACRAMENTO .....ccccuueee SACRAMENTO INTL covvvvvvvevvveveeeeveenns 2/2014 | NDB OR GPS RWY 34, ORIG-A
03/07/02 ...... TN CLARKSVILLE ................ OUTLAW FIELD .....oovviiiiiiiieieeeeeee, 2/1991 | LOC RWY 35, AMDT 5D
03/07/02 ...... TN CLARKSVILLE ......ccuee. OUTLAW FIELD ....covvvvvvvvvveevivevveeiieiens 2/1992 | NDB OR GPS RWY 35, AMDT
5D
03/07/02 ...... TN CLARKSVILLE ......ccuee. OUTLAW FIELD ....covvvvvvvvvveevivevveeiieiens 2/1993 | VOR RWY 35, AMDT 15C
03/07/02 ...... NY OLEAN ..., CATTARAUGUS COUNTY-OLEAN .... 2/2005 | VOR/DME RNAV RWY 22,
AMDT 4A
03/07/02 ...... NY OLEAN CATTARAUGUS COUNTY-OLEAN .... 2/2006 | LOC RWY 22, AMDT 5
03/07/02 ...... NY OLEAN CATTARAUGUS COUNTY-OLEAN .... 2/2007 | NDB RWY 22, AMDT 12
03/07/02 ...... NY OLEAN CATTARAUGUS COUNTY-OLEAN .... 2/2009 | GPS RWY 22, ORIG
03/07/02 ...... NY WELLSVILLE .................. WELLSVILLE MUNI ARTP, 2/2015 | NDB OR GPS RWY 28, AMDT
TARANTINE FLD. 6A
03/07/02 ...... NY WELLSVILLE .................. WELLSVILLE MUNI ARPT, 2/2016 | VOR OR GPS-A, AMDT 5A
TARANTINE FLD.
03/07/02 ...... NY WELLSVILLE .................. WELLSVILLE MUNI ARPT, 2/2017 | LOC RWY 28, AMDT 3A
TARANTINE FLD.
03/11/02 ...... GA ATLANTA .o, DEKALB-PEACHTREE ....................... 2/2083 | ILS RWY 20L, AMDT 7B
03/11/02 ...... GA ATLANTA oo, DEKALB-PEACHTREE .........covvv. 2/2084 | VOR/DME OR GPS RWY 20L,
AMDT 1A
03/11/02 ...... GA ATLANTA oo, THE WILLIAM B. HARTSFIELD AT- 2/2089 | RNAV (GPS) RWY 27L, ORIG
LANTA INTL.
03/12/02 ...... SD RAPID CITY ..ccoeeieeeeeen, RAPID CITY REGIONAL ... 2/2120 | ILS RWY 32, AMDT 17A
03/12/02 ...... SD RAPID CITY ..o, RAPID CITY REGIONAL ...........eeeeeel 2/2121 | VOR OR TACAN RWY 32,
AMDT 24B
03/12/02 ...... SD RAPID CITY ..o, RAPID CITY REGIONAL ...........eeeeeel 2/2122 | NDB RWY 32, AMDT 3B
03/12/02 ...... SD RAPID CITY ..ccoeeveeeeeen. RAPID CITY REGIONAL ... 2/2123 | VOR OR TACAN RWY 14,
ORIG-B
03/12/02 ...... SD RAPID CITY ..ccoeeveeeeeen. RAPID CITY REGIONAL ... 2/2124 | RNAV (GPS) RWY 14, ORIG
03/12/02 ...... SD RAPID CITY .... RAPID CITY REGIONAL ... 2/2125 | RNAV (GPS) RWY 32, ORIG-A
03/13/02 ...... AK TALKEETNA ... TALKEETNA .. 2/2142 | VOR-A, AMDT 9B
03/13/02 ...... AK TALKEETNA ... TALKEETNA i 2/2143 | GPS RWY 35, ORIG-A
03/13/02 ...... AK TALKEETNA ... TALKEETNA .......ccooeeel 2/2143 | VOR/DME RWY 36, AMDT 1B
03/13/02 ...... TN FAYETTEVILLE .............. FAYETTEVILLE MUNI .... 2/2164 | NDB RWY 20, AMDT 3B
03/13/02 ...... TN FAYETTEVILLE .............. FAYETTEVILLE MUNI ... 2/2169 | GPS RWY 2, ORIG
03/13/02 ...... TN FAYETTEVILLE .............. FAYETTEVILLE MUNI ..., 2/2170 | GPS RWY 20, ORIG
03/13/02 ...... GA METTER ..., METTER MUNI ............... 2/2172 | NDB OR GPS RWY 10, AMDT 2
03/13/02 ...... TN FAYETTEVILLE .............. FAYETTEVILLE MUNI .... 2/2175 | SDF RWY 20, AMDT 2B
02/13/02 ...... TN FAYETTEVILLE .............. FAYETTEVILLE MUNI ... 2/2178 | VOR/DME RWY 2, ORIG-B
03/13/02 ...... ND FARGO .......cccceeviii, HECTOR INTL .ooooeeiiiiiii, 2/2184 | VOR OR TACAN RWY 35,
AMDT 12B
03/13/02 ...... ND FARGO .......cccceeviii, HECTOR INTL .ooooeeiiiiiii, 2/2185 | HI-VOR OR TACAN RWY 35,
ORIG
03/07/02 ...... NY OLEAN ....ovvvveevvievveevieiies CATTARAUGUS COUNTY-OLEAN .... 2/2008 | GPS RWY 4, ORIG
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[FR Doc. 02-6968 Filed 3—21-02; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30300; Amdt. No. 2097]
Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,

U.S. Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AMCAFS—420),
Flight Technologies and Programs
Division, Flight Standards Service,
Federal Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082, Oklahoma City, OK 73125)
telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and §97.20
of the Federal Aviation Regulations
(FAR). The applicable FAA Forms are
identified as FAA Forms 8260-3, 8260—
4, and 8260-5. Materials incorporated
by reference are available for
examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 it effective
upon publication of each separate SIAP
as contained in the transmittal. Some
SIAP amendments may have been
previously issued by the FAA in a
National Flight Data Center (NFDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for some SIAP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPs, an effective date at

least 30 days after publication is
provided.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs and safety in air commerce,
I find that notice and public procedure
before adopting these SIAPs are
impracticable and contrary to the public
interest and, where applicable, that
good cause exists for making some
SIAPs effective in less than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” Under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air traffic control, Airports,
Navigation (air).

Issued in Washington, DC on March 15,
2002.
James J. Ballough,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97 is
revised to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120, 44701, and 14 CFR 11.49(b)(2).

2. Part 97 is amended to read as
follows:
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8897.23, 97.25, 97.27, 97.29, 97.31, 97.33,
97.35 [Amended]

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; §97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, ISMLS, MLS, MLS/DME,
MLS/RNAV; § 97.31 RADAR SIAPs;
§97.33 RNAV SIAPs; and §97.35
COPTER SIAPs, identified as follows:

* * * Effective April 18, 2002

Montgomery, AL, Montgomery Regional
(Dannelly Field), NDB OR GPS RWY 10,
Amdt 18C

Los Angeles, CA, Los Angeles Intl, NDB RWY
24R, Amdt 13

Los Angeles, CA, Los Angeles Intl, ILS RWY
6R, Amdt 16

Los Angeles, CA, Los Angeles Intl, ILS RWY
6L, Amdt 11

Los Angeles, CA, Los Angeles Intl, ILS RWY
7R, Amdt 4

Los Angeles, CA, Los Angeles Intl, ILS RWY
7L, Amdt 5

Los Angeles, CA, Los Angeles Intl, ILS RWY
24R, Amdt 22

Los Angeles, CA, Los Angeles Intl, ILS RWY
24L, Amdt 23

Los Angeles, CA, Los Angeles Intl, ILS RWY
25R, Amdt 14

Los Angeles, CA, Los Angeles Intl, ILS RWY
25L, Amdt 8

Los Angeles, CA, Los Angeles Intl, RNAV
(GPS) RWY 6R, Orig

Los Angeles, CA, Los Angeles Intl, RNAV
(GPS) RWY 6L, Orig

Los Angeles, CA, Los Angeles Intl, RNAV
(GPS) RWY 7R, Orig

Los Angeles, CA, Los Angeles Intl, RNAV
(GPS) RWY 7L, Orig

Los Angeles, CA, Los Angeles Intl, RNAV
(GPS) RWY 24R, Orig

Los Angeles, CA, Los Angeles Intl, RNAV
(GPS) RWY 24L, Orig

Los Angeles, CA, Los Angeles Intl, RNAV
(GPS) RWY 25R, Orig

Los Angeles, CA, Los Angeles Intl, RNAV
(GPS) RWY 25L, Orig

Fort Lauderdale, FL, Fort Lauderdale-
Hollywood Intl, RADAR-1, Amdt 4A,
CANCELLED

Orlando, FL, Executive, RADAR-1, Amdt 25,
CANCELLED

Orlando, FL, Orlando Intl, RADAR-1, Amdt
5B, CANCELLED

Springfield, MO, Springfield-Branson
Regional, RNAV (GPS) RWY 32, Orig

Springfield, MO, Springfield-Branson
Regional, VOR/DME OR TACAN RWY 2,
Orig

Las Vegas, NV, McCarran Intl, ILS RWY 25L,
Amdt 3

Las Vegas, NV, McCarran Intl, RNAV (GPS)
RWY IL, Orig

Las Vegas, NV, McCarran Intl, RNAV (GPS)
RWY 1R, Orig

Las Vegas, NV, McCarran Intl, GPS RWY 1R,
Orig, CANCELLED

Las Vegas, NV, McCarran Intl, RNAV (GPS)
RWY 19L, Orig

Las Vegas, NV, McCarran Intl, RNAV (GPS)
RWY 19R, Orig

Las Vegas, NV, McCarran Intl, RNAV (GPS)
RWY 25L, Orig

Lexington, NC, Davidson County, LOC/DME
RWY 6, Orig

Monroe, NC, Monroe, NDB RWY 5, Amdt 3

Atlanta, TX, Hall-Miller Muni, RNAV (GPS)
RWY 5, Orig

Atlanta, TX, Hall-Miller Muni, NDB RWY 5,
Amdt 3

San Angelo, TX, San Angelo Regional/Mathis
Field, VOR/DME OR TACAN RWY 3, Orig

San Angelo, TX, San Angelo Regional/Mathis
Field, RNAV (GPS) RWY 3, Orig

San Angelo, TX, San Angelo Regional/Mathis
Field, GPS RWY 3, Orig, CANCELLED

* * * Effective May 16, 2002

Sacramento, CA, Sacramento Mather, VOR
RWY 4R, Orig-D

* * * Effective June 13, 2002

Manassas, VA, Manassas Regional/Harry P.
Davis, NDB OR GPS-A, Amdt 8C,
CANCELLED
The FAA published an Amendment in

Docket No. 30290, Amdt. No. 2088 to Part 97

of the Federal Aviation Regulations (67 FR

3612; dated January 25, 2002) under § 97.33

effective April 18, 2002 which is hereby

rescinded:

Cold Bay, AK, Cold Bay, RNAV (GPS) RWY
26, Orig

[FR Doc. 02-6967 Filed 3—21-02; 8:45 am]
BILLING CODE 4910-13-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 62

[FRL-7161-9]

Approval and Promulgation of State
Plans for Designated Facilities and

Pollutants; States of Kansas, Missouri
and Nebraska; Correction

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule; correction.

SUMMARY: On January 29, 2002, EPA
published a direct final action
approving the Commercial and
Industrial Solid Waste Incineration
(CISWI) negative declaration submitted
by Nebraska. We are correcting a
citation for the entry for Nebraska.
DATES: This action is effective April 1,
2002.

FOR FURTHER INFORMATION CONTACT:
Wayne Kaiser at (913) 551-7603.
SUPPLEMENTARY INFORMATION:

On January 29, 2002 (67 FR 4179),
EPA published a direct final action
approving the Commercial and
Industrial Solid Waste Incineration
(CISWI) negative declaration submitted
by the states of Kansas, Missouri, and
Nebraska.

The new entry in 40 CFR part 62,
subpart CC-Nebraska contained an
incorrect section numerical listing. The
correct citation is: §62.6916.

Section 553 of the Administrative
Procedure Act, 5 U.S.C. 553(b)(B),
provides that, when an agency for good
cause finds that notice and public
procedures are impracticable,
unnecessary, or contrary to the public
interest, the agency may issue a rule
without providing notice and an
opportunity for public comment. We
have determined that there is such good
cause for making today’s rule final
without prior proposal and opportunity
for comment because we are merely
correcting an incorrect citation in a
previous action. Thus, notice and public
procedure are unnecessary.

Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule merely corrects an incorrect
citation in a previous action, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104-4). For the same
reason, this rule also does not
significantly or uniquely affect the
communities of tribal governments, as
specified by Executive Order 13084 (63
FR 27655, May 10, 1998). This rule will
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
corrects a citation in a state rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act (CAA). This rule also is not
subject to Executive Order 13045 (62 FR
19885, April 23, 1997), because it is not
economically significant.

In reviewing state plan submissions,
our role is to approve state choices,
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provided that they meet the criteria of
the CAA. In this context, in the absence
of a prior existing requirement for the
state to use voluntary consensus
standards (VCS), we have no authority
to disapprove state submissions for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews state submissions,
to use VCS in place of state submissions
that otherwise satisfy the provisions of
the CAA. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. As required by section 3 of
Executive Order 12988 (61 FR 4729,
February 7, 1996), in issuing this rule,
we have taken the necessary steps to
eliminate drafting errors and ambiguity,
minimize potential litigation, and
provide a clear legal standard for
affected conduct. EPA has complied
with Executive Order 12630 (53 FR
8859, March 15, 1988) by examining the
takings implications of the rule in
accordance with the “Attorney
General’s Supplemental Guidelines for
the Evaluation of Risk and Avoidance of
Unanticipated Takings” issued under
the Executive Order. This rule does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act (CRA),
5 U.S.C. 801 et seq., as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 808 allows
the issuing agency to make a rule
effective sooner than otherwise
provided by the CRA if the agency
makes a good cause finding that notice
and public procedure is impracticable,
unnecessary or contrary to the public
interest. This determination must be
supported by a brief statement. As
stated previously, we made such a good
cause finding, including the reasons
therefore and established an effective
date of April 1, 2002. We will submit a
report containing this rule and other
required information to the United
States Senate, the United States House
of Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This correction is not a “major
rule” as defined by 5 U.S.C. 804 et seq.
(2).

List of Subjects 40 CFR Part 62

Environmental protection,
Administrative practice and procedures,
Air pollution control, Intergovernmental
relations, Nitrogen dioxide, Sulfur
oxides, Waste treatment and disposal.

Accordingly, 40 CFR part 62, subpart
CC-Nebraska, paragraph four is
corrected to read:

In rule FR Doc. 02—-2119 published on
January 29, 2002 (67 FR 4179), make the
following correction. On page 4181, in
the second column, the § number
“62.6915" is corrected to read
“62.6916.”

Dated: March 12, 2002.
James B. Gulliford,
Regional Administrator, Region 7.
[FR Doc. 02—6942 Filed 3—21-02; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 82

[FRL-7160-4]

RIN 2060-AG12

Protection of Stratospheric Ozone:

Notice 16 for Significant New
Alternatives Policy Program

AGENCY: Environmental Protection
Agency.

ACTION: Notice of acceptability; notice of
data availability.

SUMMARY: This notice of acceptability
expands the list of acceptable
substitutes for ozone-depleting
substances (ODS) under the U.S.
Environmental Protection Agency’s
(EPA) Significant New Alternatives
Policy (SNAP) program. The substitutes
are for use in the following sectors:
refrigeration and air conditioning;
aerosols; and adhesives, coatings, and
inks. In addition, we are notifying the
public of new information available on
the toxicity of HCFC-225ca and HCFC—
225cb, acceptable substitutes used in
solvents cleaning.

EFFECTIVE DATE: March 22, 2002.
ADDRESSES: Information relevant to this
document is contained in Air Docket A—
91-42, Room M—-1500, Waterside Mall,
U.S. Environmental Protection Agency,
401 M Street, SW., Washington, DC
20460, telephone: (202) 260-7548. You
may inspect the docket between 8:00
a.m. and 5:30 p.m. weekdays. As
provided in 40 CFR part 2, a reasonable
fee may be charged for photocopying.
Submissions to EPA for the use of the
substitutes listed in this document may
be found under category VI-D of EPA

docket A—91-42. You can find other
materials supporting the decisions in
this action under category IX—B of EPA
docket A-91-42.

FOR FURTHER INFORMATION CONTACT:
Margaret Sheppard by telephone at
(202) 564-9163, by fax at (202) 565—
2155, by e-mail at
sheppard.margaret@epa.gov, or by mail
at U.S. Environmental Protection
Agency, 1200 Pennsylvania Avenue,
NW., Mail Code 6205], Washington, DC
20460. Overnight or courier deliveries
should be sent to 501 3rd Street, NW.,
Washington, DC, 20001.

For more information on the Agency’s
process for administering the SNAP
program or criteria for evaluation of
substitutes, refer to the original SNAP
rulemaking published in the Federal
Register on March 18, 1994 (59 FR
13044). Notices and rulemakings under
the SNAP program, as well as other EPA
publications on protection of
stratospheric ozone, are available from
EPA’s Ozone Depletion World Wide
Web site at http://www.epa.gov/ozone/
including the SNAP portion at http://
www.epa.gov/ozone/title6/snap/.
SUPPLEMENTARY INFORMATION:

I. Listing of Acceptable Substitutes
A. Refrigeration and Air Conditioning
B. Aerosols
C. Adhesives, Coating and Inks
II. New Data Available on the Toxicity of
HCFC-225ca/cb
III. Section 612 Program
A. Statutory Requirements
B. Regulatory History
Appendix A—Summary of Acceptable
Decisions
Appendix B—New Information Available

I. Listing of Acceptable Substitutes

This section presents EPA’s most
recent acceptable listing decisions for
substitutes in the following industrial
sectors: refrigeration and air
conditioning; aerosols; and adhesives,
coatings, and inks. For copies of the full
list of SNAP decisions in all industrial
sectors, visit EPA’s Ozone Depletion
web site at http://www.epa.gov/ozone/
title6/snap/lists/index.html.

The sections below discuss the
substitute listing in detail. Appendix A
contains a table summarizing today’s
listing decisions. The statements of
further information contained in the
table provide additional information,
but are not legally binding under section
612 of the Clean Air Act. In addition,
the “further information” may not be a
comprehensive list of other legal
obligations you may need to meet when
using the substitute. Although you are
not required to follow recommendations
in the “further information” column of
the table to use a substitute, EPA
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strongly encourages you to apply the
information when using these
substitutes. In many instances, the
information simply refers to standard
operating practices in existing industry
and/or building-code standards. Thus,
many of these statements, if adopted,
would not require significant changes to
existing operating practices.

A. Refrigeration and Air Conditioning

1., 2., 3. and 4. PFC-1102HC, PFC—
662HC, PFC-552HC and FLC-15

EPA’s decision: The chemical blends
submitted to EPA with the unregistered
trade names PFC-1102HC, PFC-662HC,
PFC-552HC and FLC-15 are acceptable
for use in new equipment as substitutes
for:

* CFC-13, CFC-113, CFC-114 and
blends thereof in very low temperature
refrigeration.

IGC Polycold Systems Inc., the
submitter of the above-listed blends,
claims that the compositions of these
HFC blends, tailored for use in its
equipment, are confidential business
information. Despite the trade names of
these refrigerants, they are not
perfluorocarbons. You can find a
version of the submission with
information claimed confidential by the
submitter removed, in EPA Air Docket
A-91-42, item VI-D-268.

Environmental information: The
ozone depletion potential (ODP) of each
of these four blends is zero.

The global warming potentials
(GWPs) of the blends are between 7500
and 8500; therefore, EPA strongly
encourages prompt identification and
repair of any leaks that may occur. EPA
notes that many of the alternatives
already listed as acceptable for use
within the very low temperature
refrigeration end use have GWPs this
high or higher, and encourages the
continued search for lower-GWP
alternatives for this end use. The
contribution of these blends to global
warming will be minimized through the
implementation of the venting
prohibition under section 608(c)(2) of
the Clean Air Act (see 40 CFR part 82,
subpart F). This section and EPA’s
implementing regulations prohibit
venting or release of substitutes for class
I and class II ozone depleting substances
used in refrigeration and air-
conditioning and require proper
handling and disposal of these
substances, such as recycling or
recovery.

Some components of these blends
have not been exempted from listing as
volatile organic compounds (VOCs)
under Clean Air Act regulations for
purposes of State Implementation

Programs (SIPs) to control ground-level
ozone.

Flammability information: These four
blends are nonflammable. The
individual components of the blends
exhibit little to no flammability.

Toxicity and exposure data: All
components in these blends have eight-
hour time-weighted average
occupational exposure limits, such as
Workplace Environmental Exposure
Levels (WEELSs) from the American
Industrial Hygiene Association (AIHA),
of approximately 1,000 ppm. EPA
expects users to follow all
recommendations specified in the
material safety data sheets (MSDSs) for
the blends and other safety precautions
common in the refrigeration and air
conditioning industry.

Comparison to other refrigerants: The
Polycold HFC blends reduce risk to the
public compared to the ODSs they
replace because they have no ODP. The
other substitutes already listed as
acceptable for very low temperature
refrigeration either (1) have an ODP, (2)
have a higher GWP than the Polycold
HFC blends, (3) have lower energy
efficiency compared to the Polycold
HFC blends, resulting in an even higher
GWP, or (4) have not been developed
into a useful technology for this end
use. In addition, there are relatively few
acceptable substitutes in this end use
with no ODP. Thus, we find that the
Polycold HFC blends are acceptable
because they reduce overall risk to
public health and the environment in
the end uses listed.

5. HFE-7000

EPA’s decision: Hydrofluoroether
(HFE)-7000 is acceptable for use in new
and retrofit equipment as a substitute
for:

* HCFC-123 in very low temperature
refrigeration;

* CFC-11 and CFC-113 in industrial
process refrigeration; and

* CFC-11 and CFC-113 in non-
mechanical heat transfer.

3M, the submitter of the above-listed
blends, indicates that this chemical is
also known as HFE-301 and propane,
1,1,1,2,2,3,3 hepta fluoro-3-methoxy or
1-(methoxy)-1,1,2,2,3,3,3-
heptafluoropropane. The empirical
formula is C4H3F70 and it is also
identified as CH3—O-CF2—-CF2—CF3 and
R-E347mcc1. You can find a version of
the submission with information
claimed confidential by the submitter
removed, in EPA Air Docket A—91-42,
item VI-D-272.

Environmental information: The ODP
of HFE-7000 is zero. The GWP is
estimated to range between 140 (World
Meterological Organization estimate)

and 400 (derived from Ninomiya et.al.,
2000) relative to carbon dioxide, using
a 100-year time horizon. The World
Meteorological Organization previously
estimated an atmospheric lifetime of 1.3
years, but more recent experimental
data indicates a lifetime of 4.7 years
(Ninomiya et.al., 2000).

This chemical has been exempted
from listing as a VOC under Clean Air
Act regulations.

Flammability information: This
chemical is nonflammable.

Toxicity and exposure data: The
manufacturer has recommended an
acceptable exposure limit (AEL) of 75
ppm over an eight-hour time-weighted
average. EPA believes this exposure
limit will be protective of human health
and safety. We expect users to follow all
recommendations specified in the
MSDS for this refrigerant and other
safety precautions common in the
refrigeration and air conditioning
industry. This substitute was submitted
to the Agency as part of a
Premanufacture Notice (PMN) under the
Toxic Substances Control Act (TSCA).

Comparison to other refrigerants:
HFE-7000 is less toxic than HCFC-123
and is not an ozone depleter; thus, in
the very low temperature end use, it
reduces risk overall compared to CFC-
11, CFC-113, and HCFC-123, the ODS
it replaces. The GWP and atmospheric
lifetime of HFE-7000 are lower than
those of other acceptable alternatives in
very low temperature refrigeration.

There are few alternatives for CFC-11
and CFC-113 in non-mechanical heat
transfer, and HFE-7000 has a
comparable or lower GWP than those
alternatives. HFE-7000 has lower or
comparable GWP and an ODP of zero,
compared to most other substitutes
available for industrial process
refrigeration. Thus, we find that HFE—
7000 is acceptable because it reduces
overall risk to public health and the
environment in the end uses listed.

6. ISCEON 39TC

ISCEON 39TC is acceptable for use in
new and retrofit equipment as a
substitute for CFC-12 in:

» Centrifugal chillers;

* Industrial process refrigeration;

* Industrial process air conditioning;

* Cold storage warehouses; and

* Ice skating rinks.

Rhodia Organique Fine Limited, the
submitter of the above-listed refrigerant,
claims the composition to be
confidential business information. The
submitter indicates that the refrigerant,
also known as Centri-Cool, is a blend of
two hydrofluorocarbons (HFCs).You can
find a version of the submission with
information claimed confidential by the
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submitter removed, in EPA Air Docket
A-91-42, item VI-D-279.

Environmental information: The
ozone depletion potential (ODP) of
ISCEON 39TC is zero. The Global
Warming Potential (GWP) of each of the
two components is roughly 2000 to 3000
(relative to carbon dioxide, using a 100-
year time horizon).

One component of this blend has not
been exempted from listing as a volatile
organic compound (VOC) under Clean
Air Act regulations for purposes of State
implementation plans (SIP) to control
ground-level ozone.

Flammability information: Neither
component, nor the blend, is flammable.

Toxicity and exposure data: Both
components of the blend have
workplace guidance level exposure
limits on the order of 1000 ppm. EPA
believes this exposure limit will be
protective of human health and safety.
EPA expects users to follow all
recommendations specified in the
Material Safety Data Sheet (MSDS) for
the blend and the individual
components and other safety
precautions common in the refrigeration
and air conditioning industry.

Comparison to other refrigerants:
ISCEON 39TC is not an ozone depleter;
thus, it reduces risk overall compared to
CFC-12, the ODS it replaces. ISCEON
39TC has a comparable or lower GWP
than the other substitutes for CFC-12.
Thus, we find that ISCEON 39TC is
acceptable because it reduces overall
risk to public health and the
environment in the end uses listed.

7. R-404A

R—404A is acceptable for use in new
and retrofit equipment as a substitute
for HCFC-22 in:

 Industrial process refrigeration.

R—404A is a blend of 44% by weight
HFC-125 (pentafluoroethane), 52% by
weight HFC-143a (1,1,1-trifluoroethane)
and 4% by weight HFC-134a (1,1,1,2-
tetrafluoroethane). You may find the
submission under EPA Air Docket A—
91-42, item VI-D-283. EPA previously
listed R—404A as an acceptable
substitute for CFC-12 in industrial
process refrigeration and other end uses
in the original SNAP rule (March 18,
1994; 59 FR 13044).

Environmental information: The
ozone depletion potential (ODP) of R—
404A is zero. The Global Warming
Potentials (GWP) of HFC-125, HFC—
143a and HFC-134a are 3400, 4300 and
1300, respectively (relative to carbon
dioxide, using a 100-year time horizon).
The contribution of this blend to global
warming will be minimized through the
implementation of the venting
prohibition under section 608(c)(2) of

the Clean Air Act (see 40 CFR part 82,
subpart F). This section and EPA’s
implementing regulations prohibit
venting or release of substitutes for class
I and class II ozone depleting substances
used in refrigeration and air-
conditioning and require proper
handling and disposal of these
substances, such as recycling or
recovery.

All components of this blend have
been exempted from listing as a volatile
organic compound (VOC) under Clean
Air Act regulations for purposes of the
State implementation plan (SIP)
program.

Flammability information: The
component HFC—-143a is moderately
flammable; however, the blend is not
flammable nor does it fractionate into a
flammable mixture.

Toxicity and exposure data: All
components of the blend have
workplace environmental exposure
limits (WEELSs) of 1000 ppm established
by the American Industrial Hygiene
Association (AIHA). EPA expects users
to follow all recommendations specified
in the Material Safety Data Sheet
(MSDS) for the blend and the individual
components and other safety
precautions common in the refrigeration
and air conditioning industry. We also
expect that users of R—404A will adhere
to the ATHA’s WEELs.

Comparison to other refrigerants: R—
404A is not an ozone depleter; thus, it
reduces risk overall compared to HCFC—
22, the ODS it replaces. R—404A has a
comparable or lower GWP than the
other substitutes for HCFC-22 and no
ODP. Thus, we find that R—404A is
acceptable because it reduces overall
risk to public health and the
environment in the end use listed.

8. Update: Formulation of NU-22
Changed

ICOR International has indicated that
it is changing the composition of NU-
22. On December 18, 2000, EPA found
the original formulation acceptable for a
variety of end-uses. At that time, the
composition was claimed as
confidential business information (CBI);
however, the submitter has withdrawn
that claim. The original formulation was
28.1% by weight pentafluoroethane
(HFC-125), 70% 1,1,1,2-
tetrafluoroethane (HFC-134a) and 1.9%
isobutane (HC—600a). ICOR
International has indicated it will not
market this formulation. We are
modifying the previous acceptability
determination to now list this blend by
its composition [R—125/134a/600a (28.1/
70.0/1.9)] (rather than as NU-22) as an
acceptable substitute for HCFC-22 in

new and retrofit applications in the
following end-uses:

* Industrial process refrigeration and
air-conditioning;

* Centrifugal chillers;

» Reciprocating chillers;

* Residential air conditioning and
heat pumps;

* Residential dehumidifiers;

» Refrigerated transport;

* Motor vehicle air conditioning
(buses only).

The composition of NU-22 has been
changed to 46.6% by weight
pentafluoroethane (HFC-125), 50%
1,1,1,2-tetrafluoroethane (HFC—134a)
and 3.4% butane, also known as n-
butane (HG-600). This composition is
identical to that of the refrigerant
ISCEON 59. The manufacturer of
ISCEON 59 has applied for assignment
under the American Society of Heating,
Refrigerating and Air-conditioning
Engineers, Inc. (ASHRAE) Standard 34.
The designation of R—417A has been
recommended; however, this has not yet
been formally published in an
addendum or revision to ASHRAE
Standard 34.

EPA previously found ISCEON 59
acceptable for several end-uses on
December 6, 1999 at 64 FR 68040. That
finding now applies to NU-22. NU-22
[R-125/134a/600 (46.6/50.0/3.4)] is
acceptable for use in new and retrofit
equipment as a substitute for R—22 in:

* Household and light commercial
air-conditioning

» Commercial comfort air-
conditioning (centrifugal chillers;
reciprocating and screw chillers)

* Industrial process refrigeration;

 Industrial process air-conditioning;
Cold storage warehouses;
Refrigerated transport;

Retail food refrigeration;
Commercial ice machines;
Vending machines;

Water coolers;

Household refrigerators;
Household freezers;

Ice skating rinks;
Non-mechanical heat transfer.

B. Aerosols
1. HFC-245fa

EPA’s decision: Hydrofluorocarbon-
245fa is acceptable as a substitute for:

* CFC-113 and HCFC-141b in the
aerosol solvent end use.

This compound is also known as
HFC-245fa or 1,1,1,3,3-
pentafluoropropane. You can find a
version of the submission with
information claimed confidential by the
submitter removed, in EPA Air Docket
A-91-42, item VI-D-274. EPA has
previously found HFC-245fa acceptable
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for use in certain foam blowing (64 FR
68041, December 6, 1999) and
refrigeration and air conditioning
applications (65 FR 37901, June 19,
2000).

Environmental information: HFC—
245fa has an ozone depletion potential
of zero. It has a global warming
potential (GWP) of 1022. This chemical
has been exempted from listing as a
VOC under Clean Air Act regulations.

Flammability: HFC-245fa is non-
flammable.

Toxicity and exposure data: We
expect users to follow all
recommendations specified in the
manufacturer’s MSDS for HFC—245fa.
We also expect that the workplace
environmental exposure will not exceed
the American Industrial Hygiene
Association’s (AIHA) workplace
environmental exposure limit (WEEL) of
300 ppm.

Comparison to other aerosols: HFC—
245fa’s global warming potential (GWP)
is similar to or lower than that of the
ODSs that it would be replacing, and it
has no ODP. Thus, HFC-245fa reduces
risk overall compared to the substances
it replaces. HFC—245fa:

(1) Is non-flammable and reduces the
risk of fire compared to flammable
aerosol solvents,

(2) Is less toxic than many of the non-
flammable aerosol solvents, and

(3) Has a GWP comparable to or less
than other substitute aerosol solvents
and has no ODP.

Thus, we find that HFC-245fa is
acceptable because it reduces overall
risk to public health and the
environment in the aerosol solvent end
use.

C. Adhesives, Coatings and Inks
1. HFE-7100

EPA’s decision: Hydrofluoroether-
7100 is an acceptable substitute for:

* CFC-113, HCFC-141b, and methyl
chloroform in adhesives, coatings, and
inks.

Hydrofluoroether-7100 is also called
HFE—7100; C4FQOCH3;C5F90H3;
methoxynonafluorobutane, iso and
normal; and methyl nonafluorobutyl
ether. HFE-7100 also may be used as a
carrier for lubricant coatings.

Environmental information: HFE—
7100 has an ozone depletion potential
(ODP) of zero, a global warming
potential (GWP) of 390 over a 100-year
time horizon, and an atmospheric
lifetime of 4.1years. This chemical has
been exempted from listing as a volatile
organic compound (VOC) under Clean
Air Act regulations.

Flammability: HFE-7100 is non-
flammable.

Toxicity and exposure data: HFE—
7100 has low toxicity. HFE-7100 has a
workplace environmental exposure
limit (WEEL) of 750 ppm established by
the American Industrial Hygiene
Association (AIHA).

Comparison to other carrier solvents
in adhesives, coatings, and inks: HFE—
7100’s GWP is similar to or lower than
that of the ODSs that it would be
replacing, and it has no ODP. Thus,
HFE-7100 reduces risk overall
compared to the substances it replaces.

HFE-7100:

(1) Is non-flammable and reduces the
risk of fire compared to flammable
carrier solvents,

(2) Is less toxic than the non-
flammable carrier solvents, and

(3) Has a GWP comparable to or less
than other substitute carrier solvents
and has no ODP.

Thus, we find that HFE-7100 is
acceptable because it reduces overall
risk to public health and the
environment in the adhesives, coatings,
and inks end uses.

2. HFE-7200

EPA’s decision: Hydrofluoroether-
7200 is an acceptable substitute for:

* CFC-113, HCFC-141b, and methyl
chloroform in adhesives, coatings, and
inks.

Hydrofluoroether 7200 is also known
as HFE-7200; C4F9OG2Hs; CeFOHs; and
ethoxynonafluorobutane, iso and
normal. HFE-7200 also may be used as
a carrier for lubricant coatings.

Environmental information: HFE—
7200 has an ODP of zero, a GWP of 55
and an atmospheric lifetime of 0.9 years.
This chemical has been exempted from
listing as a VOC under Clean Air Act
regulations.

Flammability: HFE-7200 has no flash
point. Its flammability range in air is
2.4-12.4%.

Toxicity and exposure data: The
manufacturer’s recommended exposure
guideline for HFE-7200 is 200 ppm over
an eight-hour time-weighted average.
EPA expects HFE-7200 users to follow
all recommendations specified in the
manufacturer’s Material Safety Data
Sheets (MSDSs). We also expect that
users of HFE-7200 will adhere to any
acceptable exposure limits set by any
voluntary consensus standards
organization, including the American
Conference of Governmental Industrial
Hygienists’ (ACGIH) threshold limit
values (TLVs) or the AIHA’s WEELs.

Comparison to other carrier solvents
in adhesives, coatings, and inks: HFE—
7200’s GWP is similar to or lower than
that of the ODSs that it would be
replacing, and it has no ODP. Thus,

HFE-7200 reduces risk overall
compared to the substances it replaces.

HFE-7200:

(1) Reduces the risk of fire compared
to more flammable carrier solvents,

(2) Is less toxic than the non-
flammable carrier solvents, and

(3) Has a GWP comparable to or less
than other substitute carrier solvents
and has no ODP.

Thus, we find that HFE-7200 is
acceptable because it reduces overall
risk to public health and the
environment in the adhesives, coatings,
and inks end uses.

II. New Data Available on the Toxicity
of HCFC-225ca/cb

The manufacturer of HCFC-225ca/cb
conducted a review of the toxicity of
HCFC-225ca, HCFC-225cb, and the
mixture of the two isomers. The
manufacturer’s new analysis indicates
that exposure limits of 50 ppm, 400
ppm, and 100 ppm, respectively, for the
-ca and -cb isomers and for the
commercial formulation of HCFC-
225ca/cb may be appropriate. The
company that produces HCFC-225 ca/
cb has indicated to EPA that they may
petition the American Industrial
Hygiene Association, a voluntary
standard setting committee, to set a
Workplace Environmental Exposure
Level using these new data.

When EPA originally reviewed
HCFC-225ca/cb, we found this
substitute acceptable subject to use
conditions in solvents cleaning (June 13,
1995; 60 FR 31099) and acceptable in
aerosol solvents (April 28, 1999; 64 FR
22993) as a substitute for methyl
chloroform and CFC-113. At the time of
our determination, we stated that the
company-set exposure limit of 25 ppm
for the -ca isomer and 250 ppm for the
-cb isomer would be protective of
human health. The condition for use of
HCFC-225 as a non-aerosol cleaning
solvent specified that users must meet
the company-set exposure limit of 25
ppm for the -ca isomer.

EPA has also done our own
assessment of the toxicity using all
available toxicity studies and a
benchmark dose approach to arrive at an
acceptable exposure limit. Our analysis
indicates that the manufacturer’s
revised exposure limits are sufficiently
protective of human health. You can
find this information in a document
titled, “Recommendation of AELs for
HCFC-225ca, HCFC-225cb, and HCFC-
225 ca/cb.” This document is in EPA’s
Air Docket #A-91-42, item IX-B-73. To
obtain a copy, you can contact the EPA
Air Docket at the address and phone
number listed above in the ADDRESSES
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section at the beginning of this
document.

III. Section 612 Program

A. Statutory Requirements

Section 612 of the Clean Air Act
authorizes EPA to develop a program for
evaluating alternatives to ozone-
depleting substances. We refer to this
program as the Significant New
Alternatives Policy (SNAP) program.
The major provisions of section 612 are:

* Rulemaking—Section 612(c)
requires EPA to promulgate rules
making it unlawful to replace any class
I (chlorofluorocarbon, halon, carbon
tetrachloride, methyl chloroform,
methyl bromide, and
hydrobromofluorocarbon) or class II
(hydrochlorofluorocarbon) substance
with any substitute that the
Administrator determines may present
adverse effects to human health or the
environment where the Administrator
has identified an alternative that (1)
reduces the overall risk to human health
and the environment, and (2) is
currently or potentially available.

» Listing of Unacceptable/Acceptable
Substitutes—Section 612(c) also
requires EPA to publish a list of the
substitutes unacceptable for specific
uses. EPA must publish a corresponding
list of acceptable alternatives for
specific uses.

* Petition Process—Section 612(d)
grants the right to any person to petition
EPA to add a substance to or delete a
substance from the lists published in
accordance with section 612(c). The
Agency has 90 days to grant or deny a
petition. Where the Agency grants the
petition, it must publish the revised lists
within an additional six months.

* 90-day Notification—Section 612(e)
directs EPA to require any person who
produces a chemical substitute for a
class I substance to notify the Agency
not less than 90 days before new or
existing chemicals are introduced into
interstate commerce for significant new
uses as substitutes for a class I

substance. The producer must also
provide the Agency with the producer’s
unpublished health and safety studies
on such substitutes.

e QOutreach—Section 612(b)(1) states
that the Administrator shall seek to
maximize the use of federal research
facilities and resources to assist users of
class I and II substances in identifying
and developing alternatives to the use of
such substances in key commercial
applications.

¢ Clearinghouse—Section 612(b)(4)
requires the Agency to set up a public
clearinghouse of alternative chemicals,
product substitutes, and alternative
manufacturing processes that are
available for products and
manufacturing processes which use
class I and II substances.

B. Regulatory History

On March 18, 1994, EPA published
the rulemaking (59 FR 13044) which
described the process for administering
the SNAP program. In the same notice,
we issued the first acceptability lists for
substitutes in the major industrial use
sectors. These sectors include:

* Refrigeration and air conditioning;

* Foam blowing;

* Solvents cleaning;

+ Fire suppression and explosion
protection;

* Sterilants;

+ Aerosols;

» Adhesives, coatings and inks; and

» Tobacco expansion.

These sectors compose the principal
industrial sectors that historically
consumed the largest volumes of ozone-
depleting compounds.

As described in this original rule for
the SNAP program, EPA does not
believe that rulemaking procedures are
required to list alternatives as
acceptable with no limitations. Such
listings do not impose any sanction, nor
do they remove any prior license to use
a substance. Therefore, by this notice we
are adding substances to the list of
acceptable alternatives without first
requesting comment on new listings.

REFRIGERATION AND AIR CONDITIONING

However, we do believe that notice-
and-comment rulemaking is required to
place any substance on the list of
prohibited substitutes, to list a
substance as acceptable only under
certain conditions, to list substances as
acceptable only for certain uses, or to
remove a substance from the lists of
prohibited or acceptable substitutes. We
publish updates to these lists as separate
notices of rulemaking in the Federal
Register.

The Agency defines a “‘substitute” as
any chemical, product substitute, or
alternative manufacturing process,
whether existing or new, intended for
use as a replacement for a class I or class
II substance. Anyone who produces a
substitute must provide EPA with
health and safety studies on the
substitute at least 90 days before
introducing it into interstate commerce
for significant new use as an alternative.
This requirement applies to substitute
manufacturers, but may include
importers, formulators, or end-users,
when they are responsible for
introducing a substitute into commerce.

You can find a complete chronology
of SNAP decisions and the appropriate
Federal Register citations from the
SNAP section of EPA’s Ozone Depletion
World Wide Web site at www.epa.gov/
ozone/title6/snap/chron.html. This
information is also available from the
Air Docket (see ADDRESSES section
above for contact information).

List of Subjects in 40 CFR Part 82

Environmental protection,
Administrative practice and procedure,
Air pollution control, Reporting and
recordkeeping requirements.

Dated: March 1, 2002.
Paul Stolpman,
Director, Office of Atmospheric Programs,
Office of Air and Radiation.

Appendix A—Summary of Acceptable
Decisions

End-use Substitute Decision Further information
Very low temperature refrigeration (new | PFC-1102HC, PFC-662HC, PFC- | Acceptable.
equipment only). 552HC and FLC-15 as substitutes
for CFC-13, CFC-113, CFC-114
and blends thereof.
Very low temperature refrigeration (ret- | Hydrofluoroether-7000 as a substitute | Acceptable.
rofit and new). for HCFC-123.
Industrial process refrigeration (retrofit | Hydrofluoroether-7000 as a substitute | Acceptable.
and new). for CFC-11 and CFC-113.
ISCEON 39TC as a substitute for | Acceptable.
CFC-12.
R-404A as a substitute for HCFC-22. Acceptable.
Non-mechanical heat transfer (retrofit | Hydrofluoroether-7000 as a substitute | Acceptable.
and new). for CFC-11 and CFC-113.
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REFRIGERATION AND AIR CONDITIONING—Continued

End-use Substitute Decision Further information
Centrifugal chillers (retrofit and new) .... | ISCEON 39TC as a substitute for | Acceptable.
CFC-12.
Industrial process air conditioning (ret- | ISCEON 39TC as a substitute for | Acceptable.
rofit and new). CFC-12.
Cold storage warehouses (retrofit and | ISCEON 39TC as a substitute for | Acceptable.
new). CFC-12.
Ice skating rinks (retrofit and new) ........ ISCEON 39TC as a substitute for | Acceptable.
CFC-12.
The following end-uses (retrofit and | R125/134a/600a (28.1/70.01/1.9)] as a | Acceptable.
new): sustitute for HCFC-22.
« Centrifugal chiller
« Reciprocating chillers
« Industrial process refrigeration
 Industrial process air-conditioning
« Refrigerated transport
« Residential air conditioning and
heat pumps
» Residential dehumidifiers
* Motor vehicle air conditioning,
buses only
The following end-uses (retrofit and | NU-22/ISCEON 59 [R-125/134a/600 | Acceptable ........... EPA expects that manufacturers, in-
new): (46.6/50.0/3.4] as a substitute for stallers and servicers of refrigeration
¢ Household and light commercial HCFC-22. and air-conditioning systems will fol-
air-conditioning low all applicable industry practices
« Centrifugal chiller and technical standards, including
« Reciprocating chillers but not limited to standards issued
« Screw chillers by the American Society of Heating,
« Industrial process refrigeration Refrigerating and Air-conditioning
« Industrial process air-conditioning Engineers (ASHRAE), and that expo-
« Cold storage warehouses sures will be kept within all applica-
* Refrigerated transport ble American Industrial Hygiene As-
« Retail food refrigeration sociation (AIHA) and American Con-
» Commercial ice machines ference of Governmental Industrial
« Vending machines Hygienists (ACGIH) occupational ex-
* Water coolers posure limits.
« Household refrigerators
* Household freezers
« Ice skating rinks
* Non-mechanical heat transfer
Aerosol SoIVENtS .......c.ccccvveviieniiiciieene. HFC-245fa as a substitute for CFC— | Acceptable ........... EPA expects that the workplace envi-
113 and HCFC-141b. ronmental exposure will not exceed
the Workplace Environmental Expo-
sure Limit of 300 ppm and that users
will observe the manufacturer's rec-
ommendations in MSDSs.
Adhesives, Coatings, and Inks
Adhesives, coatings, and inks ............... Hydrofluoroether-7100 as a substitute | Acceptable.
for CFC-113, HCFC-141b, and
methyl chloroform.
Adhesives, coatings, and inks ............... Hydrofluoroether-7200 as a substitute | Acceptable.

for CFC-113,
methyl chloroform.

HCFC-141b, and

Appendix B—New Information
Available

NON-AEROSOL CLEANING SOLVENTS

End-use

Substitute

Information available

Metal cleaning, Electronics clean-
ing, Precision cleaning.

HCFC-225ca/ch

Report on benchmark dose analysis of acceptable exposure limit for
HCFC-225ca/ch, HCFC-225ca, and HCFC-225ch. See Docket A—
91-42, item IX-B-73.
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NON-AEROSOL CLEANING SOLVENTS—Continued

End-use

Substitute

Information available

Aerosols

Aerosol solvents ..........ccceecvveeeeeeeenn,

HCFC-225cal/ch

Report on benchmark dose analysis of acceptable exposure limit for
HCFC-225ca/ch, HCFC-225ca, and HCFC-225ch. See Docket A—
91-42, item IX-B-73.

[FR Doc. 02-6848 Filed 3—21-02; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Parts 410, 411, 413, 424, and
489

[CMS-1163-CN]
RIN 0938-AK47

Medicare Program; Prospective
Payment System and Consolidated
Billing for Skilled Nursing Facilities;
Correction

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.

ACTION: Final rule; correction.

SUMMARY: This document corrects
technical errors that appeared in the
final rule published in the Federal
Register on July 31, 2001 entitled
“Medicare Program; Prospective
Payment System and Consolidated
Billing for Skilled Nursing Facilities—
Update”.

EFFECTIVE DATE: This correction is
effective October 1, 2001, except for
certain wage index corrections that are
effective December 1, 2001.

FOR FURTHER INFORMATION CONTACT: Bill
Ullman, (410) 786—5667.

SUPPLEMENTARY INFORMATION: In the July
31, 2001 final rule entitled “Prospective
Payment System and Consolidated
Billing for Skilled Nursing Facilities—
Update” (66 FR 39562), there were
several technical errors in the preamble
involving the SNF PPS wage index
values. Accordingly, we are correcting
several SNF PPS wage index values as
published in Table 7.

Specifically, effective October 1, 2001,
the wage index value for the
Albuquerque, NM Metropolitan
Statistical Area (MSA) (area 0200) is
corrected from 0.9750 to 0.9759, and the
wage index value for the Killeen-
Temple, TX MSA (area 3810) is
corrected from 0.7292 to 0.7940.

In addition, effective December 1,
2001, the wage index value for the
Boston, MA MSA (area 1123) is
corrected from 1.1289 to 1.1378, the
wage index value for the Savannah, GA
MSA (area 7520) is corrected from
0.9243 to 1.0018, and the wage index
value for the Killeen-Temple, TX MSA
(area 3810) is corrected again from
0.7940 (as corrected in the previous
paragraph) to 0.8471.

In accordance with our longstanding
policies, these technical and tabulation
errors are being corrected prospectively,
effective on the dates noted above. This
correction notice conforms the
published SNF PPS wage index values
to the prospectively revised values and
does not represent any changes to the
policies set forth in the final rule.

The corrections appear in this
document under the heading
“Correction of Errors”. The provisions
in this correction notice are effective as
if they had been included in the
document published in the Federal
Register on July 31, 2001, except for
those wage index corrections that we
specifically noted to be effective
December 1, 2001.

Waiver of Proposed Rulemaking

We ordinarily publish a notice of
proposed rulemaking in the Federal
Register to provide a period for public
comment before provisions of a notice
such as this take effect. We can waive
this procedure, however, if we find good
cause that a notice and comment
procedure is impracticable,
unnecessary, or contrary to the public
interest and incorporate a statement of
the finding and its reasons in the notice
issued.

We find it unnecessary to undertake
notice and comment rulemaking
because this notice merely provides
technical corrections to the regulations
and does not make any substantive
changes to the regulations. Therefore,
for good cause, we waive notice and
comment procedures.

Correction of Errors

In FR Doc. 01-18869 of July 31, 2001
(66 FR 39562), we are making the
following corrections:

Corrections to Preamble

1. On page 39572, in column 3 of
Table 7, “Wage Index for Urban Areas”,
the entry of “0.9750” for the
Albuquerque, NM MSA (area 0200) is
revised to read “0.9759”.

2. On page 39573, in column 2 of
Table 7, “Wage Index for Urban Areas”,
the entry of “1.1289” for Boston, MA
MSA (area 1123) is revised by adding
“1.1378 (effective December 1, 2001)”.

3. On page 39575, in column 3 of
Table 7, “Wage Index for Urban Areas”,
the entry of “0.7292" for the Killeen-
Temple, TX MSA (area 3810) is revised
to read ““0.7940” and by adding “0.8471
(effective December 1, 2001)”.

4. On page 39578, in column 1 of
Table 7, “Wage Index for Urban Areas”,
the entry of “0.9243"” for the Savannah,
GA MSA (area 7520) is revised by
adding ““1.0018 (effective December 1,
2001)”.

(Authority: Section 1888 of the Social
Security Act (42 U.S.C. 1395yy))
(Catalog of Federal Domestic Assistance
Program No. 93-773, Medicare—Hospital
Insurance; and Program No. 93.774,
Medicare—Supplementary Medical
Insurance Program)

Dated: March 14, 2002.
Dennis Williams,
Acting, Deputy Assistant Secretary for
Information Resources Management.
[FR Doc. 026757 Filed 3—21-02; 8:45 am]
BILLING CODE 4120-01-P

THE DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Parts 417 and 422
[CMS-1181—F]
RIN 0938-AK90

Medicare Program; Modifications to
Managed Care Rules Based on
Payment Provisions of the Medicare,
Medicaid, and SCHIP Benefits
Improvement and Protection Act of
2000, and Technical Corrections

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.
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ACTION: Final rule.

SUMMARY: This final rule revises the
regulations to reflect changes in the
Social Security Act (the Act), enacted in
certain sections of the Medicare,
Medicaid, and SCHIP Benefits
Improvement and Protection Act of
2000 (BIPA), relating to the
Medicare+Choice (M+C) program. This
final rule only makes conforming
changes to the regulations that
implement the sections of the BIPA, and
do not have any substantive effect.

This final rule also makes technical
corrections to the M+C regulation
published on June 29, 2000 (65 FR
40170). The remainder of the sections of
the BIPA relating to the M+C program
will be addressed in a subsequent
proposed rule.

DATES: This final rule is effective May
21, 2002.

FOR FURTHER INFORMATION CONTACT: Al
D’Alberto, (410) 786—1100.
SUPPLEMENTARY INFORMATION:

I. Background

A. Balanced Budget Act of 1997

Section 4001 of the Balanced Budget
Act of 1997 (BBA) (Pub. L. 105-33),
added sections 1851 through 1859 to the
Social Security Act (the Act) to establish
a new Part C of the Medicare program,
known as the Medicare+Choice (M+C)
program. Under section 1851(a)(1) of the
Act, every individual entitled to
Medicare Part A and enrolled under Part
B, except for individuals with end-stage
renal disease, could elect to receive
benefits either through the original
Medicare fee-for-service program or an
M+C plan, if one was offered where he
or she lived.

The primary goal of the M+C program
was to provide Medicare beneficiaries
with a wider range of health plan
choices through which to obtain their
Medicare benefits. The BBA authorized
a variety of private health plan options
for beneficiaries, including both the
traditional managed care plans (such as
those offered by health maintenance
organizations (HMOs)) that had been
offered under section 1876 of the Act,
and new options that were not
previously authorized. Three types of
M+C plans were authorized under the
new Part C:

* M+C coordinated care plans,
including HMO plans (with or without
point-of-service options), provider-
sponsored organization (PSO) plans,
and preferred provider organization
(PPO) plans.

* M+C medical savings account
(MSA) plans (that is, combinations of a
high-deductible M+C health insurance

plan and a contribution to an M+C
MSA).

* M+C private fee-for-service plans.

The BBA also enacted new
beneficiary protections and quality
assurance requirements, a new
methodology for paying risk contractors,
and new enrollment rules.

B. Medicare, Medicaid, and SCHIP
Balanced Budget Refinement Act of
1999

The Medicare, Medicaid, and SCHIP
Balanced Budget Refinement Act of
1999 (BBRA) (Pub.L. 106—113) amended
the M+C provisions of the Act. These
amendments were implemented in a
final rule with comment period
published in the Federal Register on
June 29, 2000 (65 FR 40170). We
received 5 comments in response to that
final rule, which will be part of the
future rulemaking implementing
discretionary provisions of the BIPA.

Section 501 of the BBRA amended
section 1851(e)(4) of the Act to permit
enrollees to receive certain rights
ordinarily effective when an M+C plan
terminates, at the time the beneficiary
receives notice of the termination, as
well as when the termination takes
effect. These rights include an open
enrollment period during which other
M+C plans must be open, and the right
to choose certain Medigap plans. It also
amended section 1851(e)(2) to provide
for continuous open enrollment for
institutionalized individuals.

Section 502 amended section
1851(f)(2) of the Act to provide that if
an election or change in election to an
M+C plan were made after the 10th day
of a calendar month, the election would
be effective the first day of the second
calendar month following the date the
election or change in election was made,
not the first calendar month. In section
503, which amended section
1876(h)(5)(B) of the Act, the BBRA also
permitted the extension or renewal of
Medicare cost contracts for an
additional 2 years, through December
31, 2004. Section 511(a) amended
section 1853(a) of the Act by revising
the original risk adjustment transition
schedule for calendar years (CY) 2000,
2001, and 2002.

Section 512 of the BBRA amended
section 1853 of the Act by adding a new
paragraph (i) to provide for new entry
bonus payments to encourage M+C
organizations to offer plans where there
were no M+C plans serving the area.
Section 513 amended section 1857(c)(4)
of the Act to reduce from 5 years to 2
years the period during which an M+C
organization that has terminated its
M+C contract is barred from entering
into a new M+C contract, and provided

for a new exception to this rule in cases
in which M+C payments are increased
by statute or regulation subsequent to
the decision to terminate.

M+C organizations were permitted to
elect to apply the premium and benefit
provisions of section 1854 of the Act
uniformly to separate segments of a
service area by the amendment in
section 515 of the BBRA. The annual
deadline for submission of adjusted
community rate proposals was changed
from May 1 to July 1 pursuant to section
516 of the BBRA, which amended
section 1854(a)(1) of the Act.

The annual adjustment in the national
per capita M+C growth percentage for
2002, found in section 1853(c)(6) of the
Act, was revised by section 517 of the
BBRA from a 0.5 percentage point
reduction to a reduction of 0.3
percentage points. Section 518 of the
BBRA amended section 1852(e)(4) of the
Act to make changes in the procedures
through which an M+C organization can
be deemed by a private accreditation
organization to meet certain M+C
requirements, and added new categories
of requirements that can be deemed to
be met.

Section 1852(e)(2) of the Act was
amended by section 520 of the BBRA to
provide that PPO plans are required to
meet only the quality assurance
requirements that apply to private fee-
for-service plans. Section 522 amended
section 1857(e) of the Act by basing the
M+C portion of the user fee on the
percentage of all Medicare beneficiaries
who have enrolled in M+C plans.

Finally, section 523 of the BBRA
amended section 1859(e)(2) of the Act to
provide that a religious fraternal benefit
society could offer any type of M+C
plan, and section 524 amended section
1877(b)(3) of the Act to specify that
certain Medicare rules that established
prohibitions on physician referrals did
not apply for purposes of M+C
organizations offering M+C coordinated
care plans, although they would apply
for purposes of M+C MSA plans and
private fee-for-service plans.

C. Medicare, Medicaid, and SCHIP
Benefits Improvement and Protection
Act of 2000

The Medicare, Medicaid, and SCHIP
Benefits Improvement Act of 2000
(BIPA) (Pub. L. 106-554), enacted
December 21, 2000, amended the M+C
provisions of the Act in sections 601
through 634. In this final rule, we are
only making conforming changes to the
regulations to reflect amendments made
in sections 601, 602, 603, 607, 608, 613,
619, and 634 of the BIPA. In those
sections the Congress mandated that the
Secretary take certain actions by certain
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deadlines, leaving no discretion in
implementing these mandates. In a
subsequent rulemaking, we will address
the remaining sections of the BIPA that
amend M+C provisions of the Act.

1. Increase in Minimum Payment
Amount

Section 601 amended section
1853(c)(1)(B) of the Act by establishing
new minimum payment amount rates
(floor rates) in CY 2001 for months after
February. The new monthly minimum
rates for March through December of
2001 are as follows:

» $525 for any payment area in a
Metropolitan Statistical Area (MSA)
within the 50 States and the District of
Columbia with a population of more
than 250,000;

* $475 for any other area within the
50 States; or

* not more than 120 percent of the
minimum amount rate for CY 2000 for
any area outside the 50 States and the
District of Columbia.

For January and February of 2001, the
minimum amount rate is the minimum
amount rate for the previous year
increased by the national per capita
M+C growth percentage, as described in
§422.254(b), for the year. Minimum
amount rates for January and February
2001 are based on the M+C rate book
published in the March 1, 2000
Announcement of Calendar Year (CY)
2001 Medicare+Choice Payment Rates.
These rates are published on the Centers
for Medicare & Medicaid Services (CMS)
web site at hitp://www.hcfa.gov/stats/
hmorates/aapccpg.htm. Minimum
amount rates established by the BIPA
for March through December 2001 are
published in the January 4, 2001
Revised Medicare+Choice (M+C)
Payment Rates for Calendar Year (CY)
2001. These rates are published on the
CMS web site at http://www.hcfa.gov/
stats/hmorates/aapccpg/htm.

The BIPA mandated that floor
payment amounts are no longer
established on a payment area basis. A
single floor rate is now assigned to all
payment areas (generally, a county)
within MSAs of a certain size, and
another floor rate is assigned to all other
payment areas. If a payment area is
located in an MSA with a population
greater than 250,000, the BIPA changed
the floor rate for that payment area,
effective March 1, 2001. As a result, pre-
BIPA revisions to prior years’ growth
estimates for that payment area cannot
be linked to post-BIPA revisions for that
payment area. Thus, revisions to prior
years’ growth estimates for area-specific
rates will differ from revisions to prior
years’ growth estimates for floor rates.

We are revising § 422.252(b) to reflect
these changes.

2. Increase in Minimum Percentage
Increase

Section 602 amended section
1853(c)(1)(C) of the Act by specifying
that for March through December 2001,
the minimum percentage increase rate is
changed to 103 percent of the annual
M+C capitation rate for a payment area
for 2000. For January and February of
2001, for 2002, and for each succeeding
year, the minimum percentage increase
rate will be 102 percent of the prior
year’s annual M+C capitation rate. We
have reflected this provision in
§422.252(c).

3. Phase-In of Risk Adjustment

Section 603 amended section
1853(a)(3)(C) of the Act by specifying
that for CY 2002 and CY 2003, the risk
adjustment method will be used to
adjust only 10 percent of the M+C
payment rate. (The BBRA provided that
for 2002 the risk adjustment method
would be used to adjust not more than
20 percent of the rate.) Under the BIPA,
therefore, we will continue to apply the
transition percentages applied in CYs
2000 and 2001, which are 90 percent
demographic method and 10 percent
risk adjusted method based on inpatient
data, through CY 2003. This change for
CY 2002 was announced in the January
12, 2001 Advance Notice of
Methodological Changes for Calendar
Year (CY) 2002 Medicare+Choice (M+C)
Payment Rates, which was published on
our web site at http://www.hcfa.gov/
stats/hmorates/45d2001.

Under section 603 of the BIPA, for CY
2004, risk adjustment is to be based on
both inpatient hospital and ambulatory
data, and the percentage of the M+C
payment rate that is risk adjusted is to
increase to 30 percent of the capitation
rate. The risk adjustment percentage is
to increase to 50 percent in 2005, 75
percent in 2006, and 100 percent in
2007 and succeeding years. We are
revising § 422.256 to reflect these
changes.

Although the risk adjustment
methodology will not be based on both
inpatient hospital and ambulatory data
until 2004, we have been collecting
physician and hospital outpatient data
since 2001. In a letter to the American
Association of Health Plans, the Health
Insurance Association of America, the
Blue Cross and Blue Shield Association,
and all M+C organizations, dated May
25, 2001, the Secretary suspended the
required filing of physician and hospital
outpatient department encounter data
through July 1, 2002, in contemplation
of a re-assessment of our approach to

implementing comprehensive risk
adjustment.

4. Full Implementation of Risk
Adjustment for Congestive Heart Failure
Enrollees for 2001

Section 607 amended section
1853(a)(3)(C) of the Act to provide for
full implementation of risk adjustment
for congestive heart failure enrollees for
2001. Under the BBRA, the phase-in
amount for risk adjustment was 10
percent in 2001. This section of the
BIPA provides for 100 percent
implementation of risk adjustment in
2001 for each enrollee who, as
determined under the risk adjustment
methodology, has a qualifying
congestive heart failure inpatient
hospital discharge diagnosis that
occurred July 1, 1999 through June 30,
2000. This provision only applies,
however, to enrollees who are enrolled
in a coordinated care plan that was the
only coordinated care plan, as of
January 1, 2001, offered in the area
where the enrollee lives. Full
implementation of risk adjustment for
congestive heart failure began January 1,
2001, and is not included in the
computation of the M+C capitation
rates. Payments began in the spring of
2001, retroactive to January 1, 2001, and
will end on December 31, 2001. We will
revise § 422.256 to reflect these changes.

5. Expansion of Application of
Medicare+Choice New Entry Bonus

Section 608 of the BIPA amended
section 1853(i)(1) of the Act to expand
the application of the new entry bonus
to M+C organizations that enter
payment areas (generally counties) that
have been unserved since January 1
2001. The BBRA established bonus
payments to encourage M+C
organizations to offer plans in areas that
otherwise would not have an M+C plan
available. The application of the new
entry bonus is governed by three factors:
the definition of unserved payment area,
the date a plan is first offered, and the
period of application of the bonus plan.

First, the BBRA, in section 512,
defined a previously unserved payment
area as:

* A payment area in which an M+C
plan has not been offered since 1997; or
e A payment area in which an M+C

plan (or plans) had been offered since
1997, but in which every M+C
organization offering an M+C plan in
that payment area since then has
notified CMS (no later than October 13,
1999) that it would no longer offer M+C
plans in that payment area as of January
1, 2000.

Second, under our interpretation of
section 608, the date on which a plan is
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considered to be first offered is the date
on which our contract with the M+C
organization becomes effective and M+C
beneficiaries may enroll in the plan.
Two or more M+C organizations may be
eligible for the bonus in the same
previously unserved payment area if
their M+C plans are first offered on the
same date.

Third, the BBRA specified that the
new entry bonus payments would only
apply to M+C plans that are first offered
during the period beginning January 1,
2000 and ending on December 31, 2001
(the period of application). This period
of application is a 2-year window
during which an M+C organization that
enters a previously unserved payment
area and offers the first M+C plan in that
area will be eligible to begin receiving
bonus payments.

Finally, the BBRA specified that the
bonus payments to an eligible M+C
organization would be 5 percent of the
total monthly payment for that payment
area for the first 12 months in the
previously unserved payment area, and
3 percent for the second 12 months.

Section 608 of the BIPA extended by
1 year (to January 1, 2001) the time
period during which an area could
become an unserved payment area. The
BIPA mandated that a payment area
now will be considered a previously
unserved payment area if:

* An M+C plan (or plans) had been
offered since 1997; and

+ Every M+C organization offering an
M+C plan in that payment area since
then has notified CMS (no later than
October 3, 2000) that it would no longer

offer M+C plans in that payment area as
of January 1, 2001.

The effect of this section of the BIPA
was to include additional payment areas
in the definition of previously unserved
payment area. The BBRA definition of a
previously unserved payment area as a
payment area in which an M+C plan has
not been offered since 1997 remains
unchanged.

Table 1 shows a comparison of the
two different time periods in effect for
the new entry bonus. Although the BIPA
changed the time period defining a
previously unserved payment area, it
did not change the time period during
which an M+C plan must first be offered
(the period of application). The two
time periods are the same: from January
1, 2000 through December 31, 2001.

TABLE 1.—COMPARISON OF BBRA AND BIPA PROVISIONS ON NEW ENTRY BONUS

Provision

BBRA BIPA

Date a payment area becomes previously unserved

Period of application (the window for M+C organizations to first offer an M+C plan in

an unserved area).

By January 1, 2000

January 1, 2000 through
December 31, 2001.

By January 1, 2000 or by
January 1, 2001.

January 1, 2000 through
December 31, 2001.

We discussed the BIPA amendment to
the new entry bonus in the January 12,
2001 Advance Notice of Methodological
Changes for Calendar Year 2002
Medicare+Choice Payment Rates,
published on our website at http://
www.hcfa.gov/stats/hmorates/cover01,
and in the March 1, 2001
Announcement of Calendar Year 2002
Medicare+Choice Payment Rates. In the
March 1 announcement, we indicated
that the 1-year extension in the time
period defining an unserved area
mandated by the BIPA also applied to
the 2-year period of application. In
effect, this would extend the end of the
period of application window from
December 31, 2001 to December 31,
2002. As a result, we stated that an M+C
organization first offering a plan in a
previously unserved payment area on
January 1, 2002 would be eligible for the
bonus payments.

After further analysis, we have
determined that while the BIPA did
expand the time period used to define
a previously unserved payment area, it
did not extend the period of application
window during which an M+C
organization must first offer a plan in a
previously unserved area. The period of
application remains January 1, 2000
through December 31, 2001. For
example, an M+C organization that first
offers a plan in a previously unserved
payment area on January 1, 2002 would
not be eligible for the new entry bonus

payments. However, if the M+C
organization first offers a plan in a
previously unserved payment area prior
to January 1, 2002, then the M+C
organization would have first offered an
M+C plan within the period of
application and the organization would
be eligible for new entry bonus
payments.

We have reflected the changes in
section 608 by the addition of
§422.250(g)(2)(iii).

6. Timely Approval of Marketing
Material That Follows Model Marketing
Language

Section 613 of the BIPA amended
section 1851(h) of the Act by altering
the review period for marketing
materials that utilize, without
modification, proposed model language
as specified by us. The review period for
these marketing materials was reduced
from 45 days to 10 days. All other
marketing materials will remain subject
to the 45-day review period. We have
revised §422.80(a)(1) to reflect this
change.

7. Restoring Effective Date of Elections
and Changes of Elections of
Medicare+Choice Plans

Section 619 of the BIPA amended
section 1851(f) of the Act to reestablish
the original BBA effective date of
elections or changes in elections to M+C
plans during an open enrollment period.

The effective date for these elections in
the BBA provisions establishing the
M+C program was the first day of the
calendar month following the election
or change in election during an open
enrollment period. The BBRA changed
this effective date in the case of an
election or change in election made after
the 10th of the month. Under the BBRA,
an election or change in election made
after the 10th of the month during an
open enrolment period was effective the
first day of the second calendar month
after the election or change in election.
Section 619 of the BIPA reestablishes
the original provision making an
election or change of election made
during an open enrollment period
effective the first day of the calendar
month following the election, regardless
of the day of the month on which the
election or change of election is made.
We are revising § 422.68(c) to reflect this
change, which was effective on June 1,
2001.

8. Service Area Expansion for Medicare
Cost Contracts During Transition Period

Section 634 of the BIPA amended
section 1876(h)(5) of the Act by revising
the limitation on expansion of service
areas for cost contracts. We must now
accept and approve applications to
expand the service area of cost contracts
if they are submitted on or before
September 1, 2003 and we determine
that the organization continues to meet
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the requirements applicable to the
organization and to cost contracts under
section 1876 of the Act. We are revising
§417.402(b) to reflect this change.

D. Technical Corrections

We are making a number of technical
corrections to part 422. These
corrections are technical and editorial in
nature and do not alter the substance of
the regulations. In some sections, they
represent material that was
inadvertently changed or omitted in the
final rule published on June 29, 2000
(65 FR 40170). In §422.100(d), in order
to make clear that no change was
intended in the final rule, we are
restoring the words “level of”” before
“cost-sharing”, as they appeared before
“cost-sharing” in the June 26, 1998
interim final rule. This also makes the
language consistent with the reference
to the “level of cost-sharing” in
§422.304(b)(1).

In §422.100(g)(2), we are restoring
language that was inadvertently deleted
in the final rule, by inserting, at the end
of the sentence, before the word “;and”,
the words ”’, promote discrimination,
discourage enrollment, steer subsets of
Medicare beneficiaries to particular
M+C plans, or inhibit access to
services.” While these concepts
arguably are captured in the reference to
designing benefits to “discriminate”
against particular beneficiaries, we want
to clarify that the deletion of this
language (which was not discussed in
the preamble to the final rule) was not
intended to make any change in our
standards of review in this area.

In §422.506(a)(4), we are correcting
the number of years an M+C
organization must wait to enter into a
new contract with us after not renewing
a contract, which is 2 years, not 5 years,
as stated in the current rule. We are also
making the same correction to
§422.512(e), by changing the “5” to a
“2”, to indicate the number of years an
M+C organization must wait to enter
into a new contract with us after they
have terminated a contract.

II. Provisions of This Final Rule

The provisions of this final rule are as
follows:

* In §417.402, we are revising
paragraph (b) to indicate that we must
accept and approve service area
expansion applications, provided they
are submitted on or before September 1,
2003, and we determine that the
organization continues to meet the
requirements in section 1876 of the Act
pertaining to cost contractors and the
requirements in its cost contract.

* In §422.68(c), we are indicating
that for an election, or change in

election, made during an open
enrollment period, coverage is effective
as of the first day of the first month
following the month in which the
election, or change in election, is made.

* In §422.80, we are revising
paragraph (a)(1) to indicate that the
review period for marketing materials
that utilize, without modification,
proposed model language as specified
by us, will be 10 days, not the 45 days
required for all other marketing
materials.

* In §422.250, we are revising
paragraph (g)(2) to extend the category
of previously unserved payment areas to
include a payment area in which every
M+C organization that offered an M+C
plan in that payment area notified us by
October 3, 2000 that it will no longer
offer an M+C plan in that payment area
effective January 1, 2001. New entry
bonus payments may be made to M+C
organizations that first enter these
payment areas from January 1, 2000
through December 31, 2001.

* In §422.252, we are revising
paragraph (b) to indicate that the
minimum amount rate (floor rate) for a
payment area for 1999, 2000, and
January and February of 2001 is the
minimum amount rate for the preceding
year, increased by the national per
capita growth percentage, as described
in § 422.254(b), for the year. The floor
rates for January and February 2001 are
published in the March 1, 2000
Announcement of Calendar Year 2001
Medicare+Choice Payment Rates (http:/
/www.hcfa.gov/stats/hmorates/cover01).
For March through December, 2001, the
minimum amount rate for any area in an
MSA within the 50 States and the
District of Columbia with a population
of more than 250,00 is $525; and for any
other area within the 50 States, it is
$475. For any area outside of the 50
States and the District of Columbia, the
minimum amount rate cannot exceed
120 percent of the minimum amounts
for those areas for CY 2000. We will also
indicate in that section that for 2002,
and each succeeding year, the minimum
amount rate is the minimum amount for
the preceding year, increased by the
national per capita growth percentage,
as described in § 422.254(b), for the
year.

We are also revising paragraph (c) to
indicate that the minimum percentage
increase for 1999, 2000, and January and
February of 2001 is 102 percent of the
annual M+C capitation rate for the
preceding year. For March through
December of 2001, the minimum
percentage increase rate is 103 percent
of the annual M+C capitation rate for
2000. For 2002, and for each succeeding
year, the minimum percentage increase

is 102 percent of the annual M+C
capitation rate for the preceding year.

* In §422.256, we are revising
paragraph (d) to indicate changes to the
phase-in schedule for risk adjustment.
For payments beginning January 1, 2000
and ending December 31, 2003, the risk
factor will be based on the inpatient
hospital data and will comprise 10
percent of the monthly payment. For
January 1, 2001 through December 31,
2001 only, this factor comprises 100
percent of the monthly payment for
enrollees with a qualifying inpatient
diagnosis of congestive heart failure
who are enrolled in a coordinated care
plan that is the only coordinated care
plan offered on January 1, 2001 in the
enrollee’s county. For payments
beginning January 1, 2004, and for all
succeeding years, the risk factor will
include both inpatient and ambulatory
data. The health status risk factor will
be phased in according to the following
schedule: 30 percent in 2004; 50 percent
in 2005; 75 percent in 2006; and 100
percent in 2007 and succeeding years.

The technical corrections in this final
rule are as follows:

* In §422.100(d)(2), we are correcting
an omission by inserting the words
“level of” before “cost-sharing”, so that
the sentence reads ““At a uniform
premium, with uniform benefits and
level of cost-sharing throughout the
plan’s service area, or segment of service
area as provided in § 422.304(b)(2).”

* In §422.100(g)(2), we are correcting
an omission by inserting a phrase at the
end of the section, so that it reads “M+C
organizations are not designing benefits
to discriminate against beneficiaries,
promote discrimination, discourage
enrollment, steer subsets of Medicare
beneficiaries to particular M+C plans, or
inhibit access to services; and”.

» In §422.250(g)(2)(ii), we are making
a correction by deleting the word “any”
and replacing it with the word “all”.

» In §422.506(a)(4), we are correcting
the number of years an M+C
organization must wait to enter into a
new contract with us after deciding not
to renew a contract by deleting the “5”
and replacing it with a ““2”".

* In §422.512(e), we are making the
same correction by changing the “5” to
a “2”, to indicate the number of years
an M+C organization must wait to enter
into a new contract with us after
terminating a contract.

II1. Collection of Information
Requirements

Under the Paperwork Reduction Act
of 1995 (PRA), we are required to
provide 60 days notice in the Federal
Register and solicit public comment
when a collection of information
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requirement is submitted to the Office of
Management and Budget (OMB) for
review and approval. In order to fairly
evaluate whether an information
collection should be approved by OMB,
section 3506(C)(2)(A) of the PRA
requires that we solicit comment on the
following issues:

* Whether the information collection
is necessary and useful to carry out the
proper functions of the agency;

* The accuracy of our estimate of the
information collection burden;

* The quality, utility, and clarity of
the information to be collected; and

» Recommendations to minimize the
information collection burden on the
affected public, including automated
collection techniques.

This document does not impose
information collection and
recordkeeping requirements.
Consequently, it need not be reviewed
by the Office of Management and
Budget under the authority of the
Paperwork Reduction Act of 1995.

IV. Regulatory Impact

A. Overall Impact

We have examined this final rule as
required by Executive Order 12866

(September 1993, Regulatory Planning
and Review), the Unfunded Mandate
Reform Act (UMRA, Pub. L. 104—4), the
Regulatory Flexibility Act (RFA, Pub.L.
96—354, September 19, 1980), and the
Federalism Executive Order 13132.

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives, and,
if regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects; distributive impacts;
and equity). A regulatory impact
analysis (RIA) must be prepared for
major rules with economically
significant effects ($100 million or more
in any one year).

As a result of changes to the M+C
regulations that reflect provisions of the
BIPA specified in sections 601, 602,
603, 607, 608, 613, 619, and 634, we
have determined that this final rule is a
major rule with economically significant
effects, as defined in Title 5, United
States Code, section 804(2), and under
Executive Order 12866. The BIPA
provisions addressed in this final rule
will result in expenditures by the
Federal government of more than $100

million annually. We estimate its
impact will be to increase the aggregate
payments to M+C organizations by
approximately $1 billion in 2001, and
approximately $11 billion during the 5-
year period from FY 2001 through FY
2005.

Table 2 shows the estimated
expenditures under these provisions of
the BIPA for this 5-year period. The
estimates are rounded to the nearest $5
million, with estimates of less than $5
million represented as $0 in the table.
All assumptions applied in calculating
the estimates were consistent with the
assumptions underlying the President’s
FY 2002 budget baseline. The total
direct impact of approximately $7
billion does not include the additional
impact of approximately $4 billion
attributable to the indirect effect of
increases in fee-for-service expenditures
over the same 5-year period. Thus, all
provisions of the BIPA addressed in this
final rule are expected to increase
aggregate payments to M+C
organizations by approximately $11
billion over the next 5 years, beginning
with $1 billion for 2001. The new
payment rates are effective March 1,
2001.

TABLE 2.—ESTIMATED EXPENDITURES FOR BIPA PROVISIONS IN THIS FINAL RULE

BIPA section and provision

Additional cash expenditures,
2001-2005 (in millions)

Sec. 601:
Increase minimum payment amounts:
Hospital Insurance (Part A)

Supplementary Medical Insurance (Part B)

Sec. 602:

Increase minimum % pay increase for 2001

Sections 601 and 602 Total
Sec. 603:
Phase-in of risk adjustment:

$610.
$540.

Included in figures for Section
601.
$1,150.

Hospital Insurance (Part A)
Supplementary Medical Insurance (Part B) ..
Section 603 Total

Sec. 607:
Full risk adjustment in 2001 for Congestive Heart Failure enrollees:
Hospital Insurance (Part A)
Supplementary Medical Insurance (Part B)

Section 607 Total

Sec. 608:
EXpand M+C NEW ENEIY DOMNUS .....cc.oiiiiiiiiiiiieitt ettt ettt sb e s e et e bee e

Sec. 613:

Timely approval of marketing materials
Sec. 619:

Restore effective date of elections
Sec. 634:

Service area expansion for Medicare cost contracts

Total, direct impact of the provisions in this rule

Total, indirect impact of increases in fee-for-service expenditures ...

Total, direct and indirect impacts

$3,310.
$2,430.
$5,740.

$50.
$40.
$90.

Not estimable, due to unknown
number of eligible M+C organi-
zations. Likely to be $0. (Provi-
sion is in effect less than 5
years.)

Not applicable.
Not applicable.
Not applicable.
$6,980.

Approximately $4,000.
Approximately $11,000.
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The distribution of expenditures for
the BIPA provisions included in this
final rule varies by whether or not the
payment areas served by the M+C
organization are floor payment areas,
and which type of floor applies. Under
the M+C payment methodology
prescribed in the BBA, the payment rate
for each payment area for a year is the
highest of three amounts:

¢ The minimum payment rate
amount, or floor rate;

» The minimum percent increase rate,
which is the payment amount received
during the last year plus the minimum
percent increase for the current year; or

» A blended rate, which is an amount
derived from blending the payment area
specific rate with a national rate based
on historic spending under the original
Medicare fee-for-service program.

Generally, a payment area is the same
as a county. Floor payment areas are
payment areas that receive the

minimum, or floor payment rate
amounts. Under the provisions of the
BIPA, there are now two categories of
floor payment areas, those in MSAs
with populations of 250,000 or more
that receive the $525 minimum payment
rate, and all other payment areas that
receive the $475 minimum payment
rate. The BIPA also specifies that from
March through December 2001, all
payment areas for which the minimum
percentage rate is the highest rate (the
non-floor payment areas) will receive
103 percent of the prior year’s payment
rate amount.

Figure 1 shows the distribution of the
three types of payment rates assigned to
payment areas in 2001. A high
proportion of payment areas receive the
$475 floor rate. This floor rate
predominates in the mountain states of
the Western region and the west-central
sections of the Midwest. (In CY 2001, all

Figure 1
2001 Medicare+Choice Payment Rates, by

non-floor rates are the minimum
percentage increase, since no payment
areas receive a blended rate.)

For most rural areas in the United
States, the M+C payment rate is the
floor rate. In the June 2001 Report to the
Congress, MedPAC examined the
differences between urban and rural
areas. The report stated that in 2000, 94
percent of Medicare beneficiaries living
in a Metropolitan Statistical Area (MSA)
with at least 1 million people had at
least one M+C HMO offered where they
lived. In contrast, only 16 percent of
beneficiaries living adjacent to an MSA,
but in an area without a town of at least
10,000 people had the option to enroll
in an M+C HMO. Only 5 percent of the
beneficiaries who lived in completely
rural areas (not adjacent to any large or
small MSA) had an M+C HMO option
available where they lived.

BILLING CODE 4120-01-P

Payment Area’”

$475 floor rate
$525 floor rate
Non-floor rate

""Source: Medpac, Report to the Congress, June 2001

BILLING CODE 4120-01-C

Table 3 shows how the distribution of
enrollees, payment areas, and payment

increases varies according to the three
payment categories mandated by the
BIPA. Enrollment figures include all

enrollees as of January 2001 and
payment area figures are based on only
those areas that have M+C enrollees.
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Payment increases refer to the difference
between pre-BIPA rates and the BIPA
mandated 2001 rates that are effective
March through December 2001.

Non-floor payment areas receive the
smallest average payment increase of 1
percent above the pre-BIPA rates for CY
2001, and 75 percent of all M+C

enrollees reside in these areas. The 53
percent of payment areas that receive
the $475 floor rate for CY 2001 have
payment increases, on average, of 8
percent. Two percent of all M+C
enrollees live in these payment areas.
The largest average increase in payment

rates are in payment areas that receive
the new $525 floor, where

approximately one-quarter of all M+C
enrollees live. The 18 percent of
payment areas assigned the $525 floor

receive an average payment increase of
9.7 percent.

TABLE 3.—DISTRIBUTION OF ENROLLEES AND PAYMENT INCREASES FOR 2001, BY THE BIPA PAYMENT CATEGORY
[In percent]

Percent of pay-

Percent of M+C ; Average
Payment category enrollees in pay- rgg;]r%g;etacsar payment in-

ment category egory crease
$A75 FlOOr PAYMENE @IrEAS ....veiveiiitieiiie ittt ettt ettt ettt nbe et e s b e sane s 2 55 8.3
$525 floor payment areas 23 15 9.7
NON-FlOOF PAYMENT GIrEAS ....eeiiiviieeiiiie e it e et eeee e st e e se e e s aae e e s be e e ensbeeessaeeesnsaeeessseaeassneeeanes 75 30 1.0

Table 4 shows M+C enrollment by
payment categories and geographical
region. The table is based on January
2001 enrollment, and includes M+C
enrollees in coordinated care and
private fee-for-service M+C plans, but
not enrollees in cost or other non-risk

plans. Within each of the four Census

regions, the States are ordered by size of

M+C enrollment as of January 2001.
Although the map in Figure 1 may

show that all three types of payment

categories are present in a State, Table

4 may show that there are no M+C

enrollees in 1 or 2 of the payment
categories. For example, the map shows

that South Dakota has at least 1 payment
area that is assigned the non-floor rate,
but Table 4 shows that there are no M+C

TABLE 4.—PERCENT OF M+C ENROLLEES IN EACH STATE, BY BIPA PAYMENT CATEGORY

enrollees in the non-floor areas.

Enrollee residence

[N = LT T SRR PRR
Northeast:
Connecticut
New Jersey
PeNNSYIVANIA .....cooiiiiiiiiiie e
Massachusetts ..
New York
Rhode Island
New Hampshire
Maine
Vermont
Midwest:
Michigan
Illinois
Indiana .
(O] 41T SO PRRRR ORI
ST 10 | PP SRPTN
Kansas ....
lowa ........
Minnesota
Nebraska
N. Dakota ...
S. Dakota ...
Wisconsin
South:
AlADAMA ...
Dist. of Columbia .
Georgia
LOUISIANA ..iieeiiiiiiiiee ettt e e a e e e et a e e e e
Maryland ....
Delaware .
Florida
=)= K TP
W. Virginia .
Mississippi

In percent

Percent enroll- | Percent enroll- | Percent enroll- | Total M+C en-
ees in low-floor | ees in high-floor | ees in non-floor | rollees, January

payment areas | payment areas | payment areas 2001
2 23 T5 | o
None <1 100 67,051
None 2 98 154,100
2 4 94 507,626
None 14 86 220,246
2 26 72 393,403
None 72 28 57,368
10 90 None 1647
80 20 None 271
100 None None 96
<1 6 94 78,057
4 24 72 149,886
2 50 48 11,428
2 52 46 237,371
2 54 44 124,584
<1 70 28 26,133
8 92 None 2,446
2 98 None 38,804
2 98 None 8,305
100 None None 54
100 None None 585
12 88 None 33,068
<1 <1 100 54,285
None None 100 3,715
<1 <1 100 38,685
<1 <1 100 92,055
<1 <1 100 15,220
4 None 96 799
<1 8 92 667,825
2 8 92 203,968
18 2 82 5,334
14 8 78 1,252
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TABLE 4.—PERCENT OF M+C ENROLLEES IN EACH STATE, BY BIPA PAYMENT CATEGORY—Continued
In percent
Enrollee residence Percent enroll- Percent enroll- Percent enroll- Total M+C en-
ees in low-floor | ees in high-floor | ees in non-floor | rollees, January
payment areas | payment areas | payment areas 2001
TENNESSEE ..eeveeiiieeiiiiiee e ettt e e e s e e e e s e st et e e e s e snnnbeeeeeeennntnees 2 44 52 31,930
ATKBNSAS ....uviiiiiiie ettt e e e e e e e e et e e e e s e s b e e e e e e e atanes 34 40 26 17,722
S. Carolina . 36 54 10 475
Kentucky .... . <1 94 6 18,642
RV 10|10 SRR 2 92 6 11,196
N. CaroliNa ....c.eevieiiiee e 16 82 2 45,192
(O F= Ly o] 1 4 - PSR 4 92 2 46,830
West:

Y F- 1] - USSR 2 None 98 116
(O 111 {01 o1 N PSPPSR <1 8 92 1,469,716
Arizona .... 2 22 76 235,366
Nevada ... 2 22 74 45,030
(0] (] - Te o 1SR 8 54 38 130,181
WWVYOIMING ettt ettt e e st e e s st e e e sbbe e e e bbeeeenbeeaeanes 78 None 22 97
Washington 6 88 6 149,854
Utah .......... 38 60 2 351
IAAN0 <. 6 94 <1 5,344
NEW MEXICO ...vvviiiiiiee ittt ettt e et e e e e s e e e e e e e sarreaeaee e e 6 94 <1 27,946
Oregon 10 90 <1 136,707
Hawaii . 26 74 None 21,563
1Yo 1 ¢= g - PP PPPRRPRN 100 None None 165

Under the BIPA, M+C organizations
could qualify for higher payment rates,
and the statute mandated that the
increase in payments be used by the
M+C organizations in the following
ways:

* To reduce beneficiary premiums.

* To reduce beneficiary cost-sharing.

* To enhance benefits.

* To make contributions to a benefit
stabilization fund to reserve funds for

future use to offset premium increases
or benefit reductions.

 To stabilize or enhance the network
of health care providers.

* A combination of the above.

Table 5 describes how M+C
organizations choose to use the higher
payments for 2001 by showing the
percentage of M+C enrollment by each
type of fund use and within payment
categories ($475 floor, $525 floor, and
non-floor payment areas). Almost two-

thirds of M+C enrollees are in M+C
organizations that used the increased
funds for 2001 to enhance provider
networks only, and 17 percent of
enrollees are in M+C organizations that
selected multiple options. The largest
payment rate increases went to both
floor payment areas (see Table 3) and
M+C organizations serving these
payment areas were less likely to use
the increase in funds exclusively for
enhanced provider networks.

TABLE 5.—USE OF INCREASED PAYMENTS UNDER BIPA, BY PERCENT OF ENROLLMENT WITHIN PAYMENT CATEGORIES

[In percent]

Percent of
. | Percent of ltVI'+C Perceﬂt of It\/I_+C M+C etn_roll-
ot : Percent of tota enrollment in enrollment in ment in
M+C organizations uses of increased payment M+C enroliment $475 floor pay- $525 floor pay- non-floor
ment areas ment areas payment
areas
Reduced premium or cost-sharing only ..........cccccoeiiiieiiiiennieeeeeee 6 8.4 8.7 5.3
Added or enhanced benefits only 1 0.9 0 0.94
Used stabilization fund only ........ 11 0 2.8 14.2
Enhanced provider network only . 65 48.6 43.5 72.3
Used multiple OPtioNS .......cveiiiiiieiie e 17 42.1 45 7.3

The increases in payment rates also
had an impact on the premiums that
M+C organizations offered their
enrollees for 2001. After the increase in
payment rates, the national average
2001 premium for the plan with the
lowest premium that had the most
generous benefit package offered by an
M+C organization in a payment area
decreased by about $2 per month.

Currently, we have enrollment data at
the level of M+C organization contracts,
not at the level of individual plans
offered by M+C organizations. Thus, we
assigned contract level enrollment data
to the plan with the lowest premium
that had the most generous benefit
package offered by an M+C organization
in a payment area in each contract.
There may be several plans offered by

an M+C organization in a payment area,
some of which may have additional
benefits available for an additional
premium.

Premiums have tended to be highest
in payment areas where Medicare
payment rates have been the lowest.
Table 6 shows the impact of the increase
in payment rates on 2001 premiums.
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TABLE 6.—PREMIUM LEVELS BY PAYMENT CATEGORY, PRE- AND POST-BIPA

Pre-BIPA average Post-BIPA aver-
2001 premium for age 2001 pre-
Payment category “reprgsentative” mi%ms for ‘F‘)rep- Percent change
plans resentative” plans

All PAYMENT @rEAS ...oouviiiiiiiiiieii ettt st s es $25.44 $23.44 -7.9
$475 floor areas ..... 51.70 48.39 -6.4
$525 floor areas .. 37.75 31.51 —16.5
NON-FIOOF @IEAS ...ttt et b e 21.08 20.41 -3.2

Prior to the increase in payment rates,
20.5 percent of enrollees were paying
over $50 for 2001 premiums. The
increase in payment rates decreased this
share by 5 percentage points, so that
only 15.6 percent of enrollees pay
premiums over $50 in 2001. The
increase in payment rates had no effect
on the percentage of enrollees in the
plan with the lowest premium that had
the most generous benefit package
offered by an M+C organization in a
payment area with a zero dollar
premium for 2001. That share would
remain approximately 45 percent.

Drug coverage is most common in
payment areas with the highest payment
rates. Few M+C organizations have used
the increase in payment rates to add a
drug benefit. Prior to implementation of
the BIPA payment provisions,
approximately 69 percent of M+C
enrollees would have had drug coverage
in the plan with the lowest premium
that had the most generous benefit
package offered by their M+C
organization in the payment area in
2001. As a result of the BIPA payment
increases, 70 percent of enrollees (an
additional 61,000 enrollees) would have
drug coverage in the plan with the
lowest premium that had the most
generous benefit package offered by
their M+C organization in the payment
area in 2001. Payment areas with the
$475 floor recorded the largest change
in the percent of enrollees with drug
coverage in the plan with the lowest
premium that had the most generous
benefit package offered by an M+C
organization in a payment area as a
result of the changes in the BIPA,
increasing from 31 percent to 38
percent.

We have not considered alternatives
to lessen the impact or regulatory
burden of this final rule because the
provisions are mandated by the BIPA
and no additional burden is imposed by
us.
The RFA also requires agencies to
analyze options for regulatory relief of
small businesses, nonprofit
organizations, and governmental
agencies. Most hospitals and most other
providers and suppliers are small

entities, either by nonprofit status or by
having revenues of between $7.5 million
and $25 million annually. Individuals
and States are not included in the
definition of small entities.

We estimate that fewer than 5 out of
177 M+C contractors have annual
revenues of $7.5 million or less.
Approximately 35 percent of M+C
contractors have tax-exempt status, and
thus, for purposes of the RFA are
considered to be small entities. We have
examined the economic impact of this
final rule on M+C organizations,
including those that are tax-exempt, and
thus small entities, and we find that
overall the economic impact is
significant but positive, generating an
increase in payments. We have not
considered alternatives to lessen the
impact or regulatory burden of this final
rule because the provisions are
mandated by the BIPA and no burden is
imposed.

In addition, section 1102(b) of the Act
requires us to prepare a regulatory
impact analysis if a rule may have a
significant impact on the operations of
a substantial number of small rural
hospitals. This analysis must conform to
the provisions of section 603 of the
RFA. For purposes of section 1102(b) of
the Act, we define a small rural hospital
as a hospital located outside of an MSA
with fewer than 100 beds. Almost 2
percent of M+C enrollees reside in
payment areas outside MSAs, with floor
payment rates of $475 for March
through December of 2001. M+C
organizations in these payment areas
will receive, on average, an 8.3 percent
increase in payments for 2001.
Assuming BIPA-related payment
increases in both original Medicare and
the M+C program, small rural hospitals
in these payment areas could be in a
better position to renegotiate their
contracts with M+C organizations. This
could generate a positive increase in
payments to some small rural hospitals.
However, information on the payment
terms of contracts between M+C
organizations and providers is not
available, therefore, we are unable to
provide data on the level of this impact.

B. The Unfunded Mandates Act

Section 202 of the Unfunded
Mandates Reform Act of 1995 (UMRA)
requires that agencies assess anticipated
costs and benefits before issuing any
rule that may result in an annual
expenditure by State, local, or tribal
governments, in the aggregate, or by the
private sector, of $100 million. This
final rule would have no consequential
effect on the annual expenditures of any
State, local, or tribal government, or the
private sector. Therefore, we have
determined, and we certify, that this
final regulation would not result in an
annual expenditure by State, local, or
tribal governments, in the aggregate, or
by the private sector, of $100 million.

C. Federalism

Executive Order 13132 establishes
certain requirements that an agency
must meet when it promulgates a
proposed or final rule that imposes
substantial direct requirement costs on
State and local governments, preempts
State law, or otherwise has Federalism
implications. This final rule will impose
no direct requirement costs on State and
local governments, would not preempt
State law, or have any Federalism
implications.

In accordance with the provisions of
Executive Order 12866, this final rule
was reviewed by the Office of
Management and Budget.

V. Waiver of Proposed Rulemaking

We ordinarily publish a notice of
proposed rulemaking in the Federal
Register and invite public comment on
the proposed rule. The notice of
proposed rulemaking includes a
reference to the legal authority under
which the rule is proposed, and the
terms and substances of the proposed
rule or a description of the subjects and
issues involved. The notice of proposed
rulemaking can be waived, however, if
an agency finds good cause that notice
and comment procedures are
impracticable, unnecessary, or contrary
to the public interest, and it
incorporates a statement of the finding
and its reasons in the rule issued.
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Publishing a proposed rule is
unnecessary because this final rule only
makes conforming changes to the
regulations to implement those sections
of the BIPA in which the Congress
allowed no discretion as to the actions
to be taken and the times in which they
must be completed. These changes were
enacted by the Congress, and would be
in effect on the date mandated by the
legislation without regard to whether
they are reflected in conforming changes
to the regulation text, since a statute
controls over a regulation. In this final
rule we merely have revised the
regulation text to reflect these new
statutory provisions. The BIPA
provisions have been incorporated
virtually verbatim, with no
interpretation necessary. In accordance
with 5 U.S.C. 808(2), we do not believe
that publishing a notice of proposed
rulemaking is necessary, nor would it be
practicable given that a number of the
provisions have already taken effect
consistent with the effective dates
established under the BIPA.

Also, this final rule contains only
technical corrections to a prior final rule
with comment period published in the
Federal Register on June 29, 2000 (65
FR 40170). These technical corrections
are editorial in nature and do not alter
the substance of the regulations.

Therefore, we find good cause to
waive the notice of proposed
rulemaking and to issue this final rule.

List of Subjects
42 CFR Part 417

Administrative practice and
procedure, Grant programs-health,
Health care, Health facilities, Health
insurance, Health maintenance
organizations (HMO), Loan programs-
health, Medicare, Reporting and
recordkeeping requirements.

42 CFR Part 422

Administrative practice and
procedure, Health facilities, Health
maintenance organizations (HMO),
Medicare+Choice, Penalties, Privacy,
Provider-sponsored organizations (PSO),
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, the Centers for Medicare &
Medicaid Services amends 42 CFR
chapter IV as set forth below:

PART 417—HEALTH MAINTENANCE
ORGANIZATIONS, COMPETITIVE
MEDICAL PLANS, AND HEALTH CARE
PREPAYMENT PLANS

1. The authority citation for part 417
continues to read as follows:

Authority: Secs. 1102 and 1871 of the
Social Security Act (42 U.S.C. 1302 and
1395hh), secs. 1301, 1306, and 1310 of the
Public Health Service Act (2 U.S.C. 300e,
300e-5, 300e-9), and 31 U.S.C. 9701.

Subpart J—Qualifying Conditions for
Medicare Contracts

2.In §417.402, paragraph (b) is
revised to read as follows:

§417.402 Effective date of initial
regulations.
* * * * *

(b) The changes made to section 1876
of the Act by section 4002 of the
Balanced Budget Act of 1997 (BBA) are
incorporated in part 422 of this chapter,
except for changes affecting section
1876 cost contracts, which are
incorporated in subpart L of this part.
Upon enactment of the BBA (August 5,
1998), no new cost contracts are
accepted by CMS, except for current
Health Care Prepayment Plans that may
convert to section 1876 cost contracts.
Section 1876 cost contracts may not be
extended or renewed beyond December
31, 2004. CMS must accept and approve
applications to modify the cost contracts
in order to expand the service area,
provided they are submitted on or
before September 1, 2003 and CMS
determines that the organization
continues to meet the regulatory
requirements and the requirements in
its cost contract.

PART 422—MEDICARE+CHOICE
PROGRAM

1. The authority citation for part 422
continues to read as follows:

Authority: Secs. 1851 and 1855 of the
Social Security Act (42 U.S.C. 1395w—21, and
1395w—25).

Subpart B—Eligibility, Election, and
Enrollment

2.In § 422.68, paragraph (c) is revised
to read as follows:

§422.68 Effective dates of coverage and
change of coverage.
* * * * *

(c) Open enrollment periods. For an
election, or change in election, made
during an open enrollment period, as
described in §422.62(a)(3) through
(a)(6), coverage is effective as of the first
day of the first calendar month
following the month in which the
election is made.

* * * * *

3. In §422.80, paragraph (a)(1) is
revised to read as follows:

§422.80 Approval of marketing materials
and election forms.

(a) * % *

(1) At least 45 days (or 10 days if
using marketing materials that use,
without modification, proposed model
language as specified by CMS) before
the date of distribution the M+C
organization has submitted the material
or form to CMS for review under the
guidelines in paragraph (c); and
* * * * *

Subpart C—Benefits and Beneficiary
Protections

4.In §422.100, paragraphs (d)(2) and
(g)(2) are revised to read as follows:

§422.100 General requirements.
* * * * *

(d) * % %

(2) At a uniform premium, with
uniform benefits and level of cost-
sharing throughout the plan’s service
area, or segment of service area as
provided in § 422.304(b)(2).

* * * * *

(g) * % %

(2) M+C organizations are not
designing benefits to discriminate
against beneficiaries, promote
discrimination, discourage enrollment,
steer subsets of Medicare beneficiaries
to particular M+C plans, or inhibit
access to services; and
* * * * *

Subpart F—Payments to
Medicare+Choice Organizations

5.In §422.250, the following changes
are made to read as set forth below:

A. Paragraphs (g)(2)(i) and (g)(2)(ii)
are revised.

B. Paragraph (g)(2) (iii) is added.

§422.250 General provisions.

* * * * *

* % %
8

(i) A county in which no M+C plan
has been offered;

(ii) A county in which an M+C plan
or plans have been offered, but where
all M+C organizations offering an M+C
plan notified CMS by October 13, 1999,
that they will no longer offer plans in
the county as of January 1, 2000; or

(iii) A county in which an M+C plan
or plans have been offered, but where
all M+C organizations offering an M+C
plan notified CMS by October 3, 2000,
that they will no longer offer plans in
the county as of January 1, 2001.

* * * * *

6. In §422.252, the following changes
are made to read as set forth below:
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A. Paragraph (b)(2) is revised.

B. Paragraphs (b)(3) and (b)(4) are
added.

C. Paragraph (c)(2) is revised.

D. Paragraphs (c)(3) and (c)(4) are
added.

§422.252 Annual capitation rates.

* * * * *

(b) * * *
(2) For 1999, 2000, and January and
February of 2001, the minimum amount
rate is the minimum amount rate for the

preceding year, increased by the
national per capita growth percentage
(specified in §422.254(b)) for the year.

(3) For March through December,
2001—

(i) The minimum amount rate for any
area in a metropolitan statistical area
within the 50 States and the District of
Columbia with a population of more
than 250,000 is $525;

(ii) For any other area within the 50
States, it is $475; or

(iii) For any area outside the 50 States
and the District of Columbia, it is not
more than 120 percent of the minimum
amount rates for CY 2000.

(4) For 2002 and each succeeding
year, the minimum amount rate is the
minimum amount for the preceding
year, increased by the national per
capita percentage (specified in
§422.252(b)) for the year.

(C) * % %

(2) For 1999, 2000, and January and
February of 2001, the minimum
percentage increase is 102 percent of the
annual Medicare+Choice capitation rate
for the preceding year.

(3) For March through December of
2001, the minimum percentage increase
is 103 percent of the annual
Medicare+Choice capitation rate for
2000.

(4) For 2002, and for each succeeding
year, the minimum percentage increase
is 102 percent of the annual
Medicare+Choice capitation rate for the
preceding year.

7.1In §422.256, paragraph (d)(2) is
revised to read as follows:

§422.256 Adjustments to capitation rates
and aggregate payments.
* * * * *

(d)* * *

(2) Implementation. CMS applies the
risk adjustment factor as follows:

(i) For payments beginning January 1,
2001 and ending December 31, 2003,
CMS applies a risk factor that
incorporates inpatient hospital
encounter data. The risk factor will
comprise 10 percent of the monthly
payment.

(ii) For payments beginning January 1,
2000 and ending December 31, 2001

only, the risk factor comprises 100
percent of the monthly payment for
individuals with a qualifying inpatient
diagnosis of congestive heart failure
who are enrolled in a coordinated care
plan that is the only coordinated care
plan offered on January 1, 2001 in the
area where the individual lives.

(iii) For payments beginning January
1, 2004, and for all succeeding years,
CMS applies a risk factor that
incorporates inpatient hospital and
ambulatory encounter data. This factor
is phased in as follows:

(A) 30 percent in 2004;

(B) 50 percent in 2005;

(C) 75 percent 2006; and

(D) 100 percent in 2007 and
succeeding years.

* * * * *

Subpart K—Contracts With
Medicare+Choice Organizations

§422.505 [Corrected]

8.In §422.506, in paragraph (a)(4),
the phrase ““5 years” is removed and the
phrase “2 years” is added in its place.

§422.512 [Corrected]

9.In §422.512, in paragraph (e), the
phrase “5 years” is removed and the
phrase “2 years” is added in its place.
(Catalog of Federal Domestic Assistance
Program No. 93.773, Medicare—Hospital
Insurance; and Program No. 93.774—
Medicare—Supplementary Medical
Insurance Program)

Dated: August 2, 2001.
Thomas A. Scully,

Administrator, Centers for Medicare &
Medicaid Services.

Dated: October 16, 2001.
Tommy G. Thompson,
Secretary.
[FR Doc. 02-6956 Filed 3—21-02; 8:45 am]
BILLING CODE 4120-01-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 64
[Docket No. FEMA-7779]
Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency, FEMA.

ACTION: Final rule.

SUMMARY: This rule identifies
communities, where the sale of flood
insurance has been authorized under
the National Flood Insurance Program
(NFIP), that are suspended on the
effective dates listed within this rule
because of noncompliance with the

floodplain management requirements of
the program. If the Federal Emergency
Management Agency (FEMA) receives
documentation that the community has
adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will be withdrawn
by publication in the Federal Register.
EFFECTIVE DATES: The effective date of
each community’s suspension is the
third date (“‘Susp.”) listed in the third
column of the following tables.
ADDRESSES: If you wish to determine
whether a particular community was
suspended on the suspension date,
contact the appropriate FEMA Regional
Office or the NFIP servicing contractor.
FOR FURTHER INFORMATION CONTACT:
Edward Pasterick, Division Director,
Program Marketing and Partnership
Division, Federal Insurance
Administration and Mitigation
Directorate, 500 C Street, SW., Room
411, Washington, DC 20472, (202) 646—
3098.

SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
flood insurance which is generally not
otherwise available. In return,
communities agree to adopt and
administer local floodplain management
aimed at protecting lives and new
construction from future flooding.
Section 1315 of the National Flood
Insurance Act of 1968, as amended, 42
U.S.C. 4022, prohibits flood insurance
coverage as authorized under the
National Flood Insurance Program, 42
U.S.C. 4001 et seq.; unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed in
this document no longer meet that
statutory requirement for compliance
with program regulations, 44 CFR part
59 et seq. Accordingly, the communities
will be suspended on the effective date
in the third column. As of that date,
flood insurance will no longer be
available in the community. However,
some of these communities may adopt
and submit the required documentation
of legally enforceable floodplain
management measures after this rule is
published but prior to the actual
suspension date. These communities
will not be suspended and will continue
their eligibility for the sale of insurance.
A notice withdrawing the suspension of
the communities will be published in
the Federal Register.

In addition, the Federal Emergency
Management Agency has identified the
special flood hazard areas in these
communities by publishing a Flood
Insurance Rate Map (FIRM). The date of
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the FIRM if one has been published, is
indicated in the fourth column of the
table. No direct Federal financial
assistance (except assistance pursuant to
the Robert T. Stafford Disaster Relief
and Emergency Assistance Act not in
connection with a flood) may legally be
provided for construction or acquisition
of buildings in the identified special
flood hazard area of communities not
participating in the NFIP and identified
for more than a year, on the Federal
Emergency Management Agency’s
initial flood insurance map of the
community as having flood-prone areas
(section 202(a) of the Flood Disaster
Protection Act of 1973, 42 U.S.C.
4106(a), as amended). This prohibition
against certain types of Federal
assistance becomes effective for the
communities listed on the date shown
in the last column. The Associate
Director finds that notice and public
comment under 5 U.S.C. 553(b) are
impracticable and unnecessary because
communities listed in this final rule
have been adequately notified.

Each community receives a 6-month,
90-day, and 30-day notification
addressed to the Chief Executive Officer
that the community will be suspended
unless the required floodplain
management measures are met prior to
the effective suspension date. Since
these notifications have been made, this
final rule may take effect within less
than 30 days.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR Part
10, Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Associate Director has
determined that this rule is exempt from
the requirements of the Regulatory
Flexibility Act because the National
Flood Insurance Act of 1968, as
amended, 42 U.S.C. 4022, prohibits
flood insurance coverage unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed no
longer comply with the statutory
requirements, and after the effective
date, flood insurance will no longer be
available in the communities unless
they take remedial action.

Regulatory Classification

This final rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Paperwork Reduction Act

This rule does not involve any
collection of information for purposes of
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
October 26, 1987, 3 CFR, 1987 Comp.;
p- 252.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778, October 25, 1991, 56 FR
55195, 3 CFR, 1991 Comp.; p. 309.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED]

1. The authority citation for Part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp.; p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp.; p. 376.

§64.6 [Amended]

2. The tables published under the
authority of § 64.6 are amended as
follows:

Dalte certain Fed-
! Communit Effective date authorization/cancellation of | Current effective | Sral assistance no
State and location No. Y sale of flood insurance in community map date Igggceiraf‘]}fgggbégz'r_‘
ard areas
Region I
New Jersey: Millburn, Township of, Essex 340187 | July 23, 1971, Emerg.; August 1, 1979, 3/17/02 3/17/02
County. Reg. March 17, 2002.
Region I
Pennsylvania: Birmingham, Township of, 421474 | November 14, 1974, Emerg.; April 15, 3/17/02 3/17/02
Chester County. 1981, Reg. March 17, 2002.
East Caln, Township of, Chester County .. 421477 | October 10, 1974, Emerg.; September 30, 3/17/02 3/17/02
1980, Reg. March 17, 2002.
East Brandywine, Township of, Chester 421476 | November 21, 1975, Emerg.; February 1, 3/17/02 3/17/02
County. 1984, Reg. March 17, 2002.
East Fallowfield, Township of, Chester 421479 | November 3, 1975, Emerg.; June 1, 1983, 3/17/02 3/17/02
County. Reg. March 17, 2002.
East Marlborough, Township of, Chester 421480 | March 28, 1975, Emerg.; July 16, 1981, 3/17/02 3/17/02
County. Reg. March 17, 2002.
Modena, Borough of, Chester County ....... 420282 | October 10, 1974, Emerg.; November 19, 3/17/02 3/17/02
1987, Reg. March 17, 2002.
South Coatesville, Borough of, Chester 420288 | December 10, 1975, Emerg.; May 3, 3/17/02 3/17/02
County. 1982, Reg. March 17, 2002.
Valley, Township of, Chester County ........ 421206 | May 23, 1974, Emerg.; August 1, 1984, 3/17/02 3/17/02
Reg. March 17, 2002.
Wallace, Township of, Chester County ..... 421493 | February 11, 1976, Emerg.; March 11, 3/17/02 3/17/02
1983, Reg. March 17, 2002.
West Brandywine, Township of, Chester 421496 | August 6, 1975, Emerg.; September 28, 3/17/02 3/17/02
County. 1979, Reg. March 17, 2002.
West Marlborough, Township of, Chester 422279 | May 20, 1975, Emerg.; January 18, 1984, 3/17/02 3/17/02
County. Reg. March 17, 2002.
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Date certain Fed-
. . - . . | assistance no
: Community | Effective date authorization/cancellation of | Current effective era : :
State and location : ; : longer available in
No. sale of flood insurance in community map date special flood haz-
ard areas
Region VIII
Colorado: Fremont County, Unincor- 080067 | June 25, 1975, Emerg.; September 29, 3/17/02 3/17/02
porated Areas. 1989, Reg. March 17, 2002.
South Dakota: Hot Springs, City of, Fall 460027 | May 7, 1973, Emerg.; June 30, 1976, 3/17/02 3/17/02
River County. Reg. March 17, 2002.

Code for reading third column:
Emerg.—Emergency; Reg.—Regular;
Susp.—Suspension.

Dated: March 13, 2002.

Robert F. Shea,

Acting Administrator, Federal Insurance
Administration and Mitigation
Administration.

[FR Doc. 02—6921 Filed 3—21-02; 8:45 am]

BILLING CODE 6718-05-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Chapter 1

[CC Docket No. 96-187; CC Docket No. 98—
108; DA 02-583]

Termination of Stale or Moot Docketed
Proceedings; Correction

AGENCY: Federal Communications
Commission.

ACTION: Final rule; termination of
docketed proceedings; correction.

SUMMARY: In an order adopted December
21, 2001 and released January 11, 2002,
the Commission terminated stale or
moot docketed proceedings
(Termination Order). Inadvertently two
docketed proceedings were terminated
in error. This document corrects that
error by reinstating to pending status CC
Docket No. 96-187 and CC Docket No.
98—-108.

DATES: Effective March 12, 2002.

FOR FURTHER INFORMATION CONTACT:
Lynne Milne, Common Carrier Bureau,
Competitive Pricing Division, (202)
418-1520.
SUPPLEMENTARY INFORMATION: In the
Federal Register Doc. 02—-1859
published on January 25, 2002 (67 FR
3617), the Commission inadvertently
terminated docketed proceedings in
FCC 01-385. Make the first correction
on page 3618 by removing the seventh
entry of the appendix as follows: CC 96—
187 Implementation of a Section of the
Telecommunications Act of 1996—RO
62 FR 5757.

Make the last correction on page 3618
by removing the thirteenth entry of the

appendix as follows: CC 98-108 Beehive
Telephone Company, Inc., Beehive
Telephone, Inc. Nevada—ON 14 FCC
Rcd 8077.

Federal Communications Commission.
William F. Caton,

Acting Secretary.

[FR Doc. 02-6930 Filed 3-21-02; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 010710172-2039-02; I.D.
061301A]

RIN 0648—-AL92

Fisheries of the Exclusive Economic
Zone Off Alaska; Western Alaska
Community Development Quota
Program

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; response to
comments.

SUMMARY: NMFS issues a final rule to
change the Community Development
Quota (CDQ) regulations for Bering Sea/
Aleutian Islands (BSAI) crab to allow
the State of Alaska (State) greater
flexibility in establishing CDQ fishing
seasons. This action is necessary to
achieve the conservation and
management goals for the BSAI crab
CDQ program and is intended to further
the objectives of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act) and the
Fishery Management Plan for Bering Sea
and Aleutian Islands King and Tanner
Crabs (FMP).

DATES: Effective on April 22, 2002.
ADDRESSES: Copies of the
Environmental Assessment, Regulatory
Impact Review, and Final Regulatory
Flexibility Analysis (FRFA) prepared for
this action are available from the Alaska

Region, NMFS, P.O. Box 21668, Juneau,
AK 99802-1668, Attn: Lori Gravel.

FOR FURTHER INFORMATION CONTACT:
Gretchen Harrington, 907-586—7228, or
gretchen.harrington@noaa.gov.
SUPPLEMENTARY INFORMATION: The
Magnuson-Stevens Act, at section
305(i)(1), required the North Pacific
Fishery Management Council (Council)
and NMFS to establish a CDQ program.
See 16 U.S.C. 1855(i). In 1998, NMFS
implemented the crab CDQ program
with regulations at 50 CFR 679.31 (63
FR 8356, February 19, 1998) and crab
CDQ fisheries began that year. Under
the Magnuson-Stevens Act, 7.5 percent
of the total allowable catch of each BSAI
crab fishery for 2000 and beyond is
allocated to the crab CDQ program.

Under the FMP, the Council and
NMFS defer management of the BSAI
king and Tanner crab fisheries,
including the CDQ fisheries, to the
State, with Federal oversight. The State/
Federal cooperative management regime
established in the FMP specifies three
categories of management measures that
provide the framework for the State
management of the crab fisheries,
including the determination of the
guideline harvest levels (GHLs) and
fishery seasons. They are (1) Category 1:
Federal Management Measures Fixed in
the FMP, (2) Category 2: Framework
Management Measures, and (3) Category
3: Management Measures Deferred to
the State. The FMP also provides for the
State management of CDQ) crab
harvesting activity, including times
when CDQ fishermen may harvest the
CDQ reserve.

The State establishes crab fishing
seasons according to a shellfish
management cycle, based on stock
assessment surveys conducted in the
summer, and the GHLs for the
upcoming fall and winter fishing
seasons set according to those surveys.
The CDQ reserve is a portion of the
GHL. Currently, CDQ crab fisheries are
conducted after the regular commercial
fishery. However, State regulations
allow the harvest of a portion of a CDQ
crab fishery before the regular
commercial crab fishery begins under
specific conditions.
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Although Federal regulations
implementing the crab CDQ reserve, at
50 CFR 679.31(d), specify that the crab
CDQ reserves be allocated by calendar
year, the Magnuson-Stevens Act does
not dictate when the reserve is available
for harvest, only that the reserve be a
portion of the annual harvest amount.
By allocating the crab CDQ reserve on
a calendar year basis, the State is
prevented from conducting a CDQQ crab
season before the regular commercial
fishery for snow crab (Chionoecetes
opilio) because of the timing of the snow
crab fishing season. The regular
commercial fishery for snow crab starts
on January 15 and is open until the GHL
is harvested. Additionally, State stand-
down provisions prohibit vessels that
intend to participate in the snow crab
fishery from being on the fishing
grounds 14 days prior to the opening of
the fishery. Thus, a CDQ season before
the regular snow crab fishery could only
start in December of the previous
calendar year.

Existing Federal regulations do not
prevent a CDQ fishery before the regular
commercial fishery for the other crab
species because these crab fisheries are
prosecuted at times that would allow a
CDQ fishery to occur before the regular
fishery in the same calendar year.

In October 1998, NMFS proposed to
the Council, and the Council concurred,
that the Federal regulatory language that
specified crab CDQ reserves by
“calendar year”” be changed to allow the
State more flexibility in managing the
crab CDQ harvests.

This regulatory amendment changes
the Federal regulation at 50 CFR
679.31(d) by removing the phrase
“calendar year” from the regulatory
language. The CDQ reserve will still be
apportioned annually based on the
GHLs derived from the annual stock
assessments. However, the CDQ reserve
for snow crab will be available for
harvest before January 1 to follow the
annual cycle for crab fisheries used by
the State rather than the calendar year
cycle for groundfish fisheries used by
NMEFS. This change is consistent with
the intent of the FMP by providing the
State with greater flexibility to establish
CDQ fishing seasons.

This action also removes the expired
CDQ reserve phase-in language at 50
CFR 679.31(d).

NMEF'S published a proposed rule in
the Federal Register on July 25, 2001
(66 FR 38626), which described the
proposed regulatory amendment and
invited comments from the public.
Comments were invited until August 24,
2001. NMFS received no public
comments on the proposed rule.

Changes From Proposed to Final Rule

NMFS decided to include in this final
rule a correction to the regulations at 50
CFR 679.1 concerning the FMP title. In
1998, the Council, when updating the
FMP, changed the title of the FMP from
the FMP for the Commercial King and
Tanner Crab Fisheries in the Bering Sea
and Aleutian Islands Area to the FMP
for Bering Sea/Aleutian Islands King
and Tanner Crabs. NMFS approved the
updated FMP in March 1999 (64 FR
11390, March 9, 1999). However, the
regulations at 50 CFR 679.1 were not
changed to reflect the new FMP title.

Small Entity Compliance Guide

This final rule does not directly effect
the management or prosecution of the
BSAI crab fisheries. As explained in the
FRFA, this final rule adds management
flexibility for the State of Alaska to set
CDQ fishing seasons according to State
regulations.

Classification

The Administrator, Alaska Region,
NMFS, determined that this regulatory
amendment is necessary for the
management of the CDQ crab fisheries
and that it is consistent with the
Magnuson-Stevens Act and other
applicable laws.

NMEFS prepared an Environmental
Assessment/Regulatory Impact Review/
Initial Regulatory Flexibility Act for this
regulatory amendment that describes
the management background, the
purpose and need for action, the
management alternatives, and the socio-
economic impacts of the alternatives.
NMFS also prepared an FRFA based on
the IRFA. The FRFA estimates the total
number of small entities that will be
affected by this action, and analyzes the
economic impact on those small entities
as required by the Regulatory Flexibility
Act (RFA). A summary of the FRFA
follows.

This regulatory change will have no
direct effects, in and of itself, although
it is intended to provide added
management flexibility. With this
Federal regulatory change, the State may
choose to conduct a CDQ fishing season
before a regular commercial fishery for
snow crab.

NMEFS considers most of the fishing
operations affected by this final rule to
be small entities. The universe of small
entities is composed of the 319 regular
commercial fishermen who hold
licenses to operate catcher vessels with
snow crab endorsements, the 65 villages
that participate in the CDQ program,
and the six CDQ groups, for a total of
390 small entities. For the purposes of
the FRFA, NMFS assumes that all of the

catcher vessels belong to small entities,
while the 29 operators of licensed
catcher processors with snow crab
endorsements are not small entities. At
present, however, information on
ownership, affiliation, and contractual
relationships between and among the
catcher vessels is insufficient to allow
definitive enumerations of which of
these operations are, or are not ‘“small
entities” for Regulatory Flexibility Act
purposes.

NMFS considered two alternatives,
status quo and the regulation change.
This regulatory change is a measure to
reduce the impacts of the existing
regulation on small entities, specifically
the CDQ groups and communities that
belong to the CDQ groups. The FRFA
shows that the status quo alternative
adversely impacts the 65 villages and 6
CDQ groups by preventing them from
realizing the full value of their snow
crab CDQ allocation.

On the other hand, the 319 regular
commercial fishermen may experience
adverse impacts from the proposed
alternative due to the potential
disadvantage of fishing for snow crab
after some of the GHL has been
harvested. Measures to reduce the
impacts on these small entities will be
taken by the State in determining
whether to conduct a CDQ fishery
before the regular commercial fishery.
These measures include limiting the
amount of CDQ quota that can be
harvested pre-season to 30 percent of
the CDQ quota (which equals 2.25
percent of the GHL) and limiting
preseason CDQ fisheries for crab stocks
with GHLs above 50 million pounds.

This final rule does not contain a
collection-of-information requirement
subject to review and approval by the
Office of Management and Budget under
the Paperwork Reduction Act (PRA).
This rule does not duplicate, overlap, or
conflict with other Federal regulations.

This rule has been determined to be
not significant for purposes of Executive
Order 12866.

The Assistant Administrator, NMFS,
finds good cause to waive the
requirement to provide prior notice and
the opportunity for public comment,
pursuant to authority set forth at 5
U.S.C. 553 (b)(B), on the portion of the
final rule that changes the title of the
FMP. NMFS has determined that such
procedures would be unnecessary
because changing the FMP title has no
effect on the public.

List of Subjects in 50 CFR Part 679

Alaska, Fisheries, Reporting and
recordkeeping requirements.
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Dated: March 15, 2002.
Rebecca Lent,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For reasons set out in the preamble,
50 CFR part 679 is amended as follows:

PART 679—FISHERIES OF THE
EXCLUSIVE ECONOMIC ZONE OFF
ALASKA

1. The authority citation for part 679
continues to read as follows:

Authority: 16 U.S.C. 773 et seq., 1801 et
seq., and 3631 et seq.

§679.1 [Amended]

2.In §679.1(g), remove the words
“Fishery Management Plan for the
Commercial King and Tanner Crab
Fisheries in the Bering Sea and Aleutian
Islands Area” and add, in their place,
the words “Fishery Management Plan
for Bering Sea/Aleutian Islands King
and Tanner Crabs”.

§679.2 [Amended]

3.In §679.2, in the definition for Crab
species, remove the words “Fishery
Management Plan for the Commercial
King and Tanner Crab Fisheries in the
Bering Sea/Aleutian Islands” and add,
in their place, the words “Fishery
Management Plan for Bering Sea/

Aleutian Islands King and Tanner
Crabs”.

4.In §679.31, paragraph (d) is revised
to read as follows:

§679.31 CDQ reserves.

* * * * *

(d) Crab CDQ reserves. For those king
and Tanner crab species in the Bering
Sea and Aleutian Islands Area that have
a guideline harvest level specified by
the State of Alaska, 7.5 percent of the
annual guideline harvest level for each
fishery is apportioned to a crab CDQ
reserve.

* * * * *

[FR Doc. 02—6748 Filed 3—21-02; 8:45 am]
BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE

Federal Crop Insurance Corporation
7 CFR Part 400
Farm Service Agency

7 CFR Part 780

Appeal Procedures

AGENCIES: Federal Crop Insurance
Corporation and Farm Service Agency,
USDA.

ACTION: Final rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) and the Farm
Service Agency (FSA) are amending the
general administrative regulations and
appeal procedure regulations. The
intended effect of this rule is to
establish procedures for program
participant appeals of adverse decisions
made by the Risk Management Agency
(RMA) and to incorporate the appeals
procedures created by the Agricultural
Risk Protection Act of 2000 regarding
the appealability of determinations of
good farming practices.

DATES: This rule is effective April 22,
2002.

FOR FURTHER INFORMATION CONTACT:
Nancy Kreitzer, Director, Appeals,
Litigation and Legal Liaison Staff,
Federal Crop Insurance Corporation,
United States Department of
Agriculture, 1400 Independence
Avenue, SW., AG STOP 0820,
Washington, DC 20250-0820, telephone
(202) 690-1683.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

The Office of Management and Budget
(OMB) has determined this rule to be
exempt for the purposes of Executive
Order 12866 and, therefore, this rule has
not been reviewed by OMB.

Paperwork Reduction Act of 1995

This rule does not constitute a
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. chapter 35).

Unfunded Mandates Reform Act of
1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) establishes
requirements for Federal agencies to
assess the effects of their regulatory
actions on State, local, and tribal
governments and the private sector.
This rule contains no Federal mandates
(under the regulatory provisions of title
II of the UMRA) for State, local, and
tribal governments or the private sector.
Therefore, this rule is not subject to the
requirements of sections 202 and 205 of
the UMRA.

Executive Order 12612

It has been determined under section
6(a) of Executive Order 12612,
Federalism, that this rule does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment. The provisions contained
in this rule will not have a substantial
direct effect on States or their political
subdivisions, or on the distribution of
power and responsibilities among the
various levels of government.

Regulatory Flexibility Act

This regulation will not have a
significant economic impact on a
substantial number of small entities.
This action does not increase the burden
on any entity because this action merely
clarifies and establishes provisions for
producers to use in filing appeals of
adverse decisions. The effect on small
entities is the same as that for large
entities. Therefore, this action is
determined to be exempt from the
provisions of the Regulatory Flexibility
Act (5 U.S.C. 605) and no Regulatory
Flexibility Analysis was prepared.

Federal Assistance Program

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

Executive Order 12372

This program is not subject to the
provisions of Executive Order 12372,
which require intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR

part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

Executive Order 12988

This rule has been reviewed under the
provisions of Executive Order 12988 on
civil justice reform. The provisions of
this rule will not have a retroactive
effect prior to the effective date. The
provisions of this rule will preempt
State and local laws to the extent such
State and local laws are inconsistent
herewith. The administrative appeal
provisions published at 7 CFR part 11
must be exhausted before any action for
judicial review may be brought against
FCIC.

Environmental Evaluation

This action is not expected to have a
significant impact on the quality of the
human environment, health, and safety.
Therefore, neither an Environmental
Assessment nor an Environmental
Impact Statement is needed.

Background

This rule amends FCIC and FSA
informal appeal regulations to reflect
the establishment of RMA and the
reorganization of crop insurance
functions. On September 30, 1999, FCIC
and FSA published a notice of proposed
rulemaking in the Federal Register at 64
FR 52678-52680 to amend 7 CFR part
400, subpart J and 7 CFR part 780.

Discussion of Comments

Following publication of the proposed
rule the public was afforded 60 days to
submit written comments and opinions.
A total of three timely comments were
received in response to the request for
comment on the proposed rule. The
comments received and FCIC’s
responses are as follows:

Comment 1: A reinsured company
requested clarification regarding (1) the
type of adverse decision with respect to
“Compliance with program
requirements” that is envisioned to be
subject to the rule; (2) the intent of the
term ‘“‘indebtedness,” notification to the
private company, and the option to
participate in any appeal proceedings
involving Fiscal Operations and
Systems Division (FOSD) decisions that
involve contracts of insurance of the
private insurance company; and (3) the
ambiguity of the definition of the term
“adverse decision.”

Response: (1) Section 400.91(c)
involves catastrophic risk protection
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policies that may be sold directly by
FCIC through local FSA offices. While
none are currently sold in this manner,
the authority to offer such coverage
through local FSA offices still exists. In
such cases, FCIC would be the entity
that makes the decisions regarding
eligibility, compliance with the policy
provisions, and indemnity payments
made. For the purpose of clarity, FCIC
has revised the provisions to
specifically refer to the crop insurance
program. (2) Indebtedness, as used in
the definition of the term “FOSD,” is
one of the grounds upon which an
insured can be determined to be
ineligible for insurance. Under 7 CFR
part 400, subpart U, either FCIC or the
reinsured companies make the initial
determination that an insured owes a
debt and that the debt has not been
timely paid based on whether the policy
is insured or reinsured by FCIC. Since
FCIC makes some direct determinations
of indebtedness, the review process of
these determinations must be included
in the rule. For reinsured policies, the
reinsured company provides notice to
the producer that the producer owes a
debt and the producer must be given an
opportunity to dispute the debt. After
this process is complete and the debt is
determined to be delinquent, the
reinsured company notifies FCIC, who
then verifies that the debt is delinquent
before listing the producer on the
Ineligible List. FOSD’s role is to
determine indebtedness for FCIC
insured policies and verify indebtedness
for reinsured policies. The definition of
the term “FOSD” has been revised to
clarify its function with respect to
policies that FCIC insures and reinsures.
Even though FCIC only verifies the debt,
since it is the agency that determines
that the producer is ineligible,
producers are entitled to appeal FCIC’s
listing of them on the Ineligible List.
However, current regulations limit the
reinsured company’s role in the review
process to that permitted by 7 CFR part
11. That rule does not permit the
insurance company participation in
these disputes. Until 7 CFR part 11 is
revised, reinsured companies are not
permitted to directly participate in the
administrative review process. (3) FCIC
recognizes that the definition of
“adverse decisions” in 7 CFR part 11 is
much broader than its applicability to
FCIC decisions and, therefore, FCIC has
revised the definition to limit its
applicability to the crop insurance
program.

Comment 2: A reinsured company
questioned whether: (1) Section
400.91(a)(1) could be removed as no
contracts were issued by FCIC; all are

issued by private insurance companies;
(2) the findings of the Compliance
Division are intended to be included
under section 400.91(c)(2); (3) section
400.91(c)(3) includes reinsured
companies’ decisions on claims since it
is the reinsured company’s decision
with respect to whether a claim is paid;
(4) sections 400.91(c)(4) and 400.91(d)
are in conflict since subsection (c)(4)
provides that participants may request
an administrative review, mediation or
appeal of adverse decisions made by the
Agency relative to issuance of payments
or other benefits to an individual or
entity who is not a participant in the
program and subsection (d) states that
only a participant may seek an
administrative review or mediation
under this subpart; (5) the reinsured
company will be held harmless by RMA
if a mediation decision is arrived at that
is counter to policy or procedural
provisions; (6) the reinsured company
will be made aware of the fact an
appellant is seeking mediation, and
what time frames apply for such
notification; and (7) if “FSA” is
included correctly in 780.2(a)(iv), under
what authority, circumstances and
provisions would FSA make decisions
on private insurance carriers’ policies.

Response: (1) As stated above, even
though all policies are currently
reinsured by FCIC, FCIC still has the
authority to offer insurance directly to
producers. As long as such authority
exists, the appeal provisions must
remain in effect. (2) Section 400.91(c)(2)
only applies to decisions of FCIC
regarding whether producers have
complied with policy requirements
under policies insured by FCIC. This
provision has no bearing on those
policies insured by the insurance
companies since decisions regarding
compliance are made by the reinsured
company and are not appealable under
this rule. (3) As stated above, section
400.91(c)(3) is only applicable to
policies insured by FCIC and where
FCIC is making the decision with
respect to whether claims should be
paid. (4) There is no conflict between
section 400.91(c)(4) and section
400.91(d). Section 400.91(c)(4)
specifically refers to situations where
the payment was made to a non-
participant such as assignments, etc.
where the participant may be
challenging the payment made under

such an assignment to a non-participant.

However, it is still only the participant
who may challenge the action, not the
non-participant. This is consistent with
section 400.91(d). (5) A settlement in
mediation is no different than any other
appeals process whereby the parties

determine their litigative risk.
Mediation often assumes a compromise
that may entail paying money when it
is believed that the producer is not
entitled. Reinsured companies do it
every day when they settle disputes. If
settlement of a dispute can be presumed
to be an error or omission, then FCIC
would not be required to reinsure such
claims when reinsured companies settle
a dispute. As in other settlement cases,
the risk sharing provisions of the
Standard Reinsurance Agreement
continue to apply. (6) If the appeal
involves a dispute regarding FCIC’s
conduct regarding a policy it reinsures,
the reinsured company will be notified
of such appeal in the manner as
established in FCIC handbooks. (7) With
respect to FSA’s 7 CFR 780.2(a)(1),
(a)(1)(iii), and (iv) are revised as the
references to FCIC exceed the intended
current scope of part 780 and because
the explicit reference to FSA
noninsured crop assistance program is
unnecessary in light of other provisions
in the section.

Comment 3: A trade association (1)
commented that the proposed rule
should include notification of
companies when appeals are requested;
(2) questioned whether section 400.93 is
meant to refer to “‘one administrative
review” or whether it should say “an
administrative review”’; and (3)
suggested several editorial or
grammatical changes.

Response: (1) As stated above,
reinsured companies will be notified in
writing of any appeal of a FCIC decision
regarding a policy that the reinsured
company insures. (2) Section 400.93
refers to one administrative review to
make it clear that producers only have
one level of appeal in the informal
administrative appeals process, which
in some cases may be different than the
appeals process that was available
under 7 CFR part 780. (3) Some of the
grammatical changes have been made.

FCIC also made other technical
changes to improve the readability of
this rule and remove conflicts with
other provisions in this rule or with
parts 11 or 780 of this title and other
ambiguities that may have existed. FCIC
has not made any substantive changes
as a result of these technical corrections.

After the proposed rule was published
and the comments received, Congress
enacted ARPA, which created specific
limitations on the appeals of
determinations of good farming
practices made by FCIC. Since these
limitations are statutorily mandated,
they are incorporated into this final
rule. This entails revisions to many of
the provisions to incorporate this new
appeals process because mediation and



Federal Register/Vol.

67, No. 56/Friday, March 22, 2002 /Rules and Regulations

13251

NAD appeal are not applicable to
determinations regarding good farming
practices. However, except as stated
above, the substantive appeals process
for adverse decisions remains the same.

List of Subjects in 7 CFR Parts 400 and
780

Administrative practice and
procedure, Claims, Crop insurance,
Fraud, Reporting and record keeping
requirements.

Final Rule

For the reasons stated in the
preamble, the Federal Crop Insurance
Corporation amends 7 CFR part 400,
subpart ], and the Farm Service Agency
amends 7 CFR part 780 as follows:

PART 400—GENERAL
ADMINISTRATIVE REGULATIONS

1. Revise subpart J of part 400 to read
as follows:

Subpart J—Appeal Procedure

Sec.

400.90
400.91
400.92
400.93

Definitions.

Applicability.

Appeals.

Administrative review.

400.94 Mediation.

400.95 Time limitations for filing and
responding to requests for administrative
review.

400.96 Judicial review.

400.97 Reservations of authority.

Authority: 7 U.S.C. 1506(1), 1506(p)

§400.90 Definitions.

Act. The Federal Crop Insurance Act
(7 U.S.C. 1501-1524).

Administrative review. A review
within the Department of Agriculture of
an adverse decision.

Adverse decision. A decision by an
employee or Director of the Agency that
is adverse to the participant. The term
includes the denial of program benefits,
written agreements, eligibility, etc. that
results in the participant receiving less
funds than the participant believes
should have been paid or not receiving
a benefit to which the participant
believes he or she was entitled.

Agency. RMA or FCIC, including the
RSO, FOSD or any other division within
the Agency with decision making
authority.

Appellant. Any participant who
appeals or requests mediation of an
adverse decision of the Agency in
accordance with this subpart. Unless
otherwise specified in this subpart, the
term “‘appellant” includes an authorized
representative.

Authorized representative. Any
person, whether or not an attorney, who
has obtained a Privacy Act waiver and
is authorized in writing by a participant

to act for the participant in the
administrative review, mediation, or
appeal process.

Certified State. A State with a
mediation program, approved by the
Secretary, that meets the requirements
of 7 CFR part 1946, subpart A, or a
successor regulation.

FCIC. The Federal Crop Insurance
Corporation, a wholly owned
Government corporation within USDA.

FOSD. The Fiscal Operations and
Systems Division established by the
Agency for the purpose of making
determinations of indebtedness for
policies insured by FCIC and for
determining ineligibility for policies
both insured and reinsured by FCIC.

FSA. The Farm Service Agency, an
agency within USDA, or its successor
agency.

Good farming practices. The farming
practices used in the area where the
crop is produced, including sustainable
farming practices, that are determined
by FCIC to be necessary for the crop to
make normal progress toward maturity
and produce at least the yield used to
determine the production guarantee or
amount of insurance and to be
compatible with the agronomic and
weather conditions in the area or, for
crops grown under an organic practice,
the farming practices recommended by
a private organization or government
agency that certifies organic products
and is accredited in accordance with the
requirements of the Federal Organic
Food Production Act of 1990.

Mediation. A process in which a
trained, impartial, neutral third party
(the mediator), meets with the disputing
parties, facilitates discussions, and
works with the parties to mutually
resolve their disputes, narrow areas of
disagreement, and improve
communication.

NAD. The USDA National Appeals
Division. See 7 CFR part 11.

Non-certified State. A State that is not
approved by the Secretary of
Agriculture to participate in the USDA
Mediation Program under 7 CFR part
1946, subpart A, or its successor
regulation.

Participant. An individual or entity
that has applied for crop insurance or
who holds a valid crop insurance policy
that was in effect for the previous crop
year and continues to be in effect for the
current crop year. The term does not
include individuals or entities whose
claims arise under the programs
excluded in the definition of participant
published at 7 CFR 11.1.

Reinsured company. A private
insurance company, including its
agents, that has been approved and

reinsured by FCIC to provide insurance
to participants.

Reviewing authority. A person
assigned the responsibility by the
Agency of making a decision on a
request for administrative review by the
participant in accordance with this
subpart.

RMA. The Risk Management Agency,
an agency within USDA, or its successor
agency.

RSO. The Regional Service Office
established by the Agency for the
purpose of providing program and
underwriting services for private
insurance companies reinsured by FCIC
under the Act and for FCIC insurance
contracts delivered through FSA offices.

Secretary. The Secretary of
Agriculture.

USDA. United States Department of
Agriculture.

§400.91 Applicability.

(a) This subpart applies to:

(1) Adverse decisions made by
personnel of the Agency with respect to:

(i) Contracts of insurance insured by
FCIC; and

(ii) Contracts of insurance of private
insurance companies and reinsured by
FCIC under the provisions of the Act.

(2) Determinations of good farming
practices made by personnel of the
Agency.

(b) This subpart is not applicable to
any decision:

(1) Made by the Agency with respect
to any matter arising under the terms of
the Standard Reinsurance Agreement
with the reinsured company; or

(2) Made by any private insurance
company with respect to any contract of
insurance issued to any producer by the
private insurance company and
reinsured by FCIC under the provisions
of the Act.

(c) With respect to matters identified
in §400.91(a)(1), participants may
request an administrative review,
mediation, or appeal of adverse
decisions by the Agency made with
respect to:

(1) Denial of participation in the crop
insurance program;

(2) Compliance with terms and
conditions of insurance;

(3) Issuance of payments or other
program benefits to a participant in the
crop insurance program; and

(4) Issuance of payments or other
benefits to an individual or entity who
is not a participant in the crop
insurance program.

(d) Only a participant may seek an
administrative review or mediation
under this subpart, as applicable.
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§400.92 Appeals.

(a) Except for determinations of good
farming practices, nothing in this
subpart prohibits a participant from
filing an appeal of an adverse decision
directly with NAD in accordance with
part 11 of this title without first
requesting administrative review or
mediation under this subpart.

(b) If the participant has timely
requested administrative review or
mediation, the participant may not
participate in a NAD hearing until such
administrative review or mediation is
concluded. The time for appeal to NAD
is suspended from the date of receipt of
a request for administrative review or
mediation until the conclusion of the
administrative review or mediation. The
participant will have only the remaining
time to appeal to NAD after the
conclusion of the administrative review
or mediation.

(c) There is no appeal to NAD of
determinations regarding good farming
practices.

§400.93 Administrative review.

(a) With respect to adverse decisions,
an appellant may seek one
administrative review or seek mediation
under §400.94, but not both. Only an
administrative review is available for
determinations of good farming
practices. Mediation is not available for
determinations of good farming
practices.

(b) If the appellant seeks an
administrative review, the appellant
must file a written request for
administrative review with the
reviewing authority in accordance with
§400.95. The written request must state
the basis upon which the appellant
relies to show that:

(1) The decision was not proper and
not made in accordance with applicable
program regulations and procedures; or

(2) All material facts were not
properly considered in such decision.

(c) The reviewing authority will issue
a written decision that will not be
subject to further administrative review
by the Agency.

§400.94 Mediation.

For adverse decisions only:

(a) Appellants have the right to seek
mediation or other forms of alternative
dispute resolution instead of an
administrative review under § 400.93.

(b) All requests for mediation under
this subpart must be made after issuance
of the adverse decision by the Agency
and before the appellant has a NAD
hearing on the adverse decision.

(c) An appellant who chooses
mediation must request mediation not
later than 30 calendar days from receipt

of the written notice of the adverse
decision. A request for mediation will
be considered to have been “filed”
when personally delivered in writing to
the appropriate decision maker or when
the properly addressed request, postage
paid, is postmarked.

(d) An appellant will have any
balance of the days remaining in the 30-
day period to appeal to NAD if
mediation is concluded without
resolution. If a new adverse decision
that raises new matters or relies on
different grounds is issued as a result of
mediation, the participant will have a
new 30-day period for appeals to NAD.

(e) An appellant is responsible for
contacting the Certified State Mediation
Program in States where such mediation
program exists. The State mediation
program will make all arrangements for
the mediation process. A list of Certified
State Mediation Programs is available at
http://www.act.fcic.usda.gov.

(f) An appellant is responsible for
making all necessary contacts to arrange
for mediation in non-certified States or
in certified States that are not currently
offering mediation on the subject in
dispute. An appellant needing
mediation in States without a certified
mediation program may request
mediation by contacting the RSO, which
will provide the participant with a list
of acceptable mediators.

(g) An appellant may only mediate an
adverse decision once.

(h) If the dispute is not completely
resolved in mediation, the adverse
decision that was the subject of the
mediation remains in effect and
becomes the adverse decision that is
appealable to NAD.

(i) If the adverse decision is modified
as a result of the mediation process, the
modified decision becomes the new
adverse decision for appeal to NAD.

§400.95 Time limitations for filing and
responding to requests for administrative
review.

(a) A request for administrative
review must be filed within 30 days of
receipt of written notice of the adverse
decision or determination regarding
good farming practices. A request for an
administrative review will be
considered to have been “filed” when
personally delivered in writing to the
appropriate decision maker or when the
properly addressed request, postage
paid, is postmarked.

(b) Notwithstanding paragraph (a) of
this section, an untimely request for
administrative review may be accepted
and acted upon if the participant can
demonstrate a physical inability to
timely file the request for administrative
review.

§400.96 Judicial review.

(a) With respect to adverse
determinations:

(1) A participant must exhaust
administrative remedies before seeking
judicial review of an adverse decision.
This requires the participant to appeal
an Agency adverse decision to NAD in
accordance with 7 CFR part 11 prior to
seeking judicial review of the adverse
decision.

(2) If the adverse decision involves a
matter determined by the Agency to be
not appealable, the appellant must
request a determination of non-
appealability from the Director of NAD,
and appeal the adverse decision to NAD
if the Director determines that it is
appealable, prior to seeking judicial
review.

(3) A participant with a contract of
insurance reinsured by the Agency may
bring suit against the Agency if the suit
involves an adverse action in a United
States district court after exhaustion of
administrative remedies as provided in
paragraphs (a) and (b) of this section.
Nothing in this section can be construed
to create privity of contract between the
Agency and a participant.

(b) With respect to determinations
regarding good farming practices,
participants are not required to exhaust
their administrative remedies before
bringing suit against FCIC in a United
States district court. Any determination
by the Agency, or reviewing authority,
regarding good farming practices shall
not be reversed or modified as the result
of judicial review unless the
determination is found to be arbitrary or
capricious.

§400.97 Reservations of authority.

(a) Representatives of the Agency may
correct all errors in entering data on
program contracts and other program
documents, and the results of
computations or calculations made
pursuant to the contract.

(b) Nothing contained in this subpart
precludes the Secretary, the Manager of
FCIC, or the Administrator of RMA, or
a designee, from determining at any
time any question arising under the
programs within their respective
authority or from reversing or modifying
any adverse decision.

PART 780—APPEAL REGULATIONS
2. The authority citation for 7 CFR

part 780 continues to read as follows:

Authority: 5 U.S.C. 301; 15 U.S.C. 714b
and 714c; 16 U.S.C. 590h.

§780.1 [Amended]

3. Amend § 780.1 to remove the
definition of “Regional Service Office,”
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the term “FCIC” in the definition of
“agency,” and “‘or the FCIC Regional
Service Office” in the definition of
“final decision.”

§780.2 [Amended]

4,In §780.2:

a. Amend paragraph (a)(2) to remove
the initials “FCIC” wherever they
appear.

b. Remove paragraphs (a)(1)(iii),
(a)(1)(iv), and (a)(3).

§780.7 [Amended]

5.In §780.7:

a. Amend the to remove the phrase
“and reconsideration with the regional
service offices.”

b. Amend §§780.7(b), (c) and (e), to
remove the phrase “or the Regional
Service Office,” wherever it may appear.

§780.11 [Amended]

6. Amend § 780.11 to remove the
words “FCIC,” and “the Manager of
FCIC,” wherever they may appear.

Signed in Washington, DC, March 15,
2002.

Ross J. Davidson, Jr.,

Manager, Federal Crop Insurance
Corporation.

James R. Little,

Administrator, Farm Service Agency.

[FR Doc. 02—6888 Filed 3—21-02; 8:45 am]
BILLING CODE 3410-08-U

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service

9 CFR Parts 362 and 381
[Docket No. 01-045F]
RIN 0583-AC84

Mandatory Inspection of Ratites and
Squabs

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Final rule.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is affirming
the interim final rule that it published
on May 7, 2001 (66 FR 22899) that
amended the Poultry Products
Inspection Regulations and the
Voluntary Poultry Inspection
Regulations to make the slaughtering
and processing of ratites and squabs
subject to mandatory inspection. The
Agency acted in response to the FY
2001 Agriculture, Rural Development,
Food and Drug Administration and
Related Agencies Appropriations Act
(the Appropriations Act). The Agency
invited interested parties to comment on

the interim final rule. FSIS is also
making minor clarifying modifications
to the regulations concerning ratites and
squabs and is extending for an
additional 12 months the time allowed
for foreign countries to become
equivalent for exporting ratites or
squabs to the United States.

DATES: This final rule will be effective
April 22, 2002.

FOR FURTHER INFORMATION CONTACT: For
information about the final rule, contact
Robert Ragland, DVM, Acting Director,
Inspection and Enforcement Standards
Development Staff, Office of Policy,
Program Development, and Evaluation,
FSIS, U.S. Department of Agriculture,
Room 202, Cotton Annex, 300 12th
Street, SW, Washington, DC 20250—
3700, (202) 720-3219.

SUPPLEMENTARY INFORMATION:

Background

On May 7, 2001, the Food Safety and
Inspection Service (FSIS) published an
interim final rule (66 FR 22899) that
amended the Poultry Products
Inspection Regulations (Part 381) and
the Voluntary Poultry Inspection
Regulations (Part 362) to include ratites
and squabs under the mandatory
poultry products inspection regulations.
(The interim final rule was originally
published on May 1, 2001 (66 FR
21631), but had to be republished on
May 7, 2001 because of printing errors.)
The Agency acted in response to the FY
2001 Agriculture, Rural Development,
Food and Drug Administration and
Related Agencies Appropriations Act
(the Appropriations Act), signed by the
President on October 28, 2000, which
provided that 180 days after the date of
its enactment, U.S. establishments
slaughtering or processing ratites or
squabs for distribution into commerce
as human food will be subject to the
requirements of the Poultry Products
Inspection Act (21 U.S.C. 451, et seq.)
(PPIA), rather than the voluntary
poultry inspection program under
section 203 of the Agricultural
Marketing Act of 1946 (7 U.S.C. 1622)
(AMA). That provision of the
Appropriations Act was effective on
April 26, 2001.

Import Inspection

In the interim final rule FSIS allowed
foreign countries 18 months from the
effective date (April 26, 2001) to become
equivalent for exporting ratites and
squabs to the U. S. Thus, foreign
countries had until October 26, 2002 to
do so. FSIS is now extending this time
for an additional 12 months to allow
countries exporting or wanting to export
ratite and squab products to go through

the equivalency process. A 12 month
extension is being granted because the
original 18 month period has proved to
be inadequate to complete both the
equivalence evaluations and the notice
and comment period rulemaking that
are necessary to complete an
equivalence process. The extended
effective date will now be October 26,
2003.

FSIS will make equivalency
determinations in accordance with 9
CFR part 327. If FSIS finds the country’s
export inspection system to be
equivalent to the U.S. domestic
inspection system, FSIS will publish a
proposal in the Federal Register to list
the country as eligible to export ratites
or squabs to the United States. After the
public has had 60 days to comment on
the proposed rule, FSIS will review all
of the public comments and make a
final determination of equivalency and
a determination whether to list the
country as equivalent and, therefore,
eligible to export ratites or squabs to the
United States. This determination will
be announced in a final rule in the
Federal Register, along with FSIS’s
responses to the public comments. At
that time, the country’s inspection
service may certify establishments for
export of ratites and squabs to the
United States. In the interim final rule
FSIS also set out what countries
exporting or wanting to export ratites
and squabs needed to do prior to
receiving an equivalency determination.
These instructions remain unchanged.

Comments on the Interim Final Rule

FSIS provided 60 days for public
comment on the interim final rule,
ending July 2, 2001. The Agency
received comments from industry
groups, the European Union, and one
individual. FSIS addresses their specific
comments.

Comment: The commenters took issue
with the definition of “squab’ as a
“young flightless pigeon.” They pointed
out that this definition is not always
correct and is unenforceable. The
commenters requested that the
definition of ““squab” be changed to a
“young pigeon from one to about thirty
days of age,” the definition used by
Wendell Levi in his authoritative book,
The Pigeon.

Response: FSIS agrees that program
inspection personnel have no way of
distinguishing between squabs that have
flown and those that have not flown
and, therefore, is changing the
definition of “squabs” to “young
pigeons from one to about thirty days of
age.”

gCommenl‘: Commenters stated that the
Agency made a mistake including just
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squabs and not all pigeons under the
mandatory poultry products inspection
regulations because such was the clear
intent of the Congress to include all
pigeons under the PPIA.

Response: The Agency disagrees. The
Appropriation Act states specifically
that “squabs” are to be inspected under
the PPIA. It does not mention pigeons.

Comment: The European Union (EU)
commented that because of the Sanitary
Phytosanitary (SPS) equivalence
agreement between the EU and the
United States (U.S.), FSIS should not
certify individual nations in the EU, but
rather the Agency should consider the
EU as a single entity.

Response: The U.S. and the EU have
signed an agreement that establishes a
mechanism for the recognition of
equivalent sanitary measures
maintained by either party (Agreement
between the European Community and
the United States of America on sanitary
measures to protect public health in
trade in live animals and animal
products commonly called the
“Veterinary Equivalence Agreement” or
“VEA”). Initially, the Agreement is
limited to those sanitary measures
enumerated by both parties in an
Appendix to the Articles. The
Agreement itself is not a blanket
recognition of mutual equivalence.
Thus, there is no basis for treating the
EU as a single exporting country of
ratites or any other poultry species.

While the U.S. has agreed in principle
that EU poultry standards are equivalent
to those of the United States, no final
determination has been made that they
meet the level of protection that the U.S.
deems appropriate. In the interim, the
U.S. will continue to accept poultry
products from EU Member States that
were judged equivalent prior to signing
of the VEA. Other Member States may
demonstrate that they also have
equivalent poultry inspection systems.

In order to make additional poultry
equivalence determinations, the U.S.
will require documentation (1) that all
applicable EU poultry directives have
been transposed into country
legislation, as is required by EU law,
and (2) that they have implemented EU
standards appropriately. In addition, a
Member State would also need to
demonstrate that U.S. pathogen
reduction and HACCP requirements—
which are not covered by the VEA—
have been assimilated into its poultry
inspection system and are being
implemented in an equivalent manner.
Certain other U.S. regulatory import
requirements must be met as well.

Comment: One commenter supported
any legislation that would increase the
consumption of emus.

Response: As is stated in the
Regulatory Impact Analysis, the
mandatory inspection of ratites and
squabs should lead to increased
consumption of ratites and squabs.

Summary of the Final Rule

FSIS is affirming the interim final rule
on the mandatory inspection of ratites
and squabs (66 FR 22899). FSIS is also
extending the date for foreign countries
to become equivalent for exporting ratite
and squabs to the United States for an
additional 12 months. The new date
will be October 26, 2003. The Agency is
also amending the paragraph in
§381.1(b) that defines poultry by
changing the definition of squabs from
“young pigeons that have not flown” to
“young pigeons from one to about thirty
days of age.” FSIS is also modifying
§381.71 (b) by removing the word
““carcasses’’ from the first sentence of
this paragraph to make the language
clearer. Moreover, the Agency is adding
further information to § 381.94 on the E.
coli testing and sampling for ratites and
squabs as it does for other species under
mandatory inspection. This information

makes explicit the fact that FSIS has not
established specific performance
standards for E. coli testing of either
ratites or squabs.

Regulatory Impact Analysis

Basis for Regulatory Action

The interim final rule amended
§ 362.1(d) by removing squab from the
definition of poultry in the Voluntary
Poultry Inspection Regulations and
amended Part 381 to include ratites and
squabs under the Agency’s mandatory
poultry inspection requirements.

Baseline

Ratites and squabs are now amenable
species and are inspected by the Agency
under the mandatory poultry inspection
regulations. These species are also
inspected under State programs. Ratites
are an order of flightless birds that
includes ostriches, emus, rheas,
cassowaries, and kiwis. The most
economically important species of
ratites are the ostrich and the emu.
Squabs are young pigeons from one to
about thirty days of age. Ratite meat and
squab meat are valued for their flavor
and nutritional characteristics.

Since 1992, when FSIS first granted a
request for voluntary inspection for
ostriches, approximately 166
establishments have been issued a grant
of inspection for ratite operations.
Currently, approximately 100
establishments possess a grant of
inspection. In 1999, there were a total of
48,286 (76%) ratites inspected in
Federal establishments, and 14,427
(24%) ratites inspected in State
establishments, or a total of 62,713
ratites inspected (Table 1). Ostriches
made up the largest share (69%) of the
ratites inspected under the Federal
program, whereas emus made up the
largest share (56%) of the ratites
inspected under State programs.

TABLE 1.—RATITES AND SQUAB INSPECTION VOLUME AND ESTABLISHMENTS, FY 1999

Federal establishments State establishments |
; Tota
Species Number Percent Number Percent inspected
inspected of total inspected of total
Ratites:
OSEICR e 33,521 86 5,254 14 38,775
14,745 64 8,068 36 22,813
OFNET e 20 2 1,105 98 1,125
Ratites:
TOTAI et 48,286 76 14,427 24 62,713
SQUADS ..o 175,496 14 1,122,131 86 1,297,627
TOAIS ettt nr s 223,782 16 1,136,558 84 1,360,340
] £ TP PP PR UPPOPRN Number Number
SQUADS .ttt e sane e reee s 2 2
RALEES .ttt 99 95
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In 1999, States with a large share of
ratites inspected under the Federal
program were California, Georgia,
Mlinois, Louisiana, Oklahoma, and
Texas. Alabama, California, Mississippi,
North Carolina, Ohio, and Texas
inspected a large share of ratites under
State programs. There were almost an
equal number of establishments
involved in slaughter of ratites under
the Federal (99) and State (95)
inspection programs.

Ostriches

Ostrich is the largest bird in the
world, standing about seven to eight feet
tall and weighing 300-400 pounds
when fully grown. Industry
representatives indicate that there were
about 600 ostrich growers 1998, down
from 1000 growers in 1996. There is
significant uncertainty about the annual
production of ostriches and other ratites
at this time.

Ostriches are slaughtered at an
average age of 12 months. The average
weight at slaughter is 350 pounds.
Ostrich meat is sold as steaks, fillets,
medallions, roasts, and ground meat.
Because of their size ostriches are
currently slaughtered in establishments
that are equipped to process other red
meat species such as cattle, sheep, goats,
and swine.

Emus

A mature emu reaches a height of 5
to 6 feet, weighing 90 to 120 pounds. In
1999, 22,813 emus were inspected
under Federal and State programs
(Table 1). There are a number of
valuable products derived from emus in
addition to their meat.

There is also significant uncertainty
about the annual production of emus.
Some sources indicate that there may be
as many as 500,000 birds on 5,000 to
6,000 farms in the U.S., with the
majority of them in Texas, Oklahoma,
and elsewhere in the Southwest.

Squabs

Squabs are young pigeons from one to
about thirty days of age. Squabs usually
weigh 1 pound or less at the time of
slaughter (about 4 weeks old). In 1999,
California and Oregon were the only
two States that inspected squabs under
the Federal voluntary inspection
program. In that year, 175,496 squabs
were inspected (Table 1). During that
same period 1,122,131 squabs were
inspected under the State inspection
programs of California and South
Carolina.

Regulatory Alternatives

FSIS considered two options in
developing its interim final rule. The

first option was to only change the
definition of “poultry” in the Poultry
Products Inspection Regulations to
include ratites and squabs. This
approach may have caused confusion in
the industry because it would be
difficult to apply some of the current
poultry regulations to ratites and
squabs, e.g., chilling and certain
handling requirements.

The Agency’s second option was to
make the changes required by statute
and other changes as noted above. FSIS
selected this option because it provided
a more orderly transition from voluntary
inspection to mandatory inspection of
ratites and squabs than the first option
at little or no additional cost. The
Agency is now affirming this option in
this final rule.

Benefits

There are three primary benefits that
may result from extending mandatory
inspection services to ratites and
squabs: industry growth, public health,
and industry cost savings.

Having the mark of inspection on
ratite and squab products will likely
lead to greater consumer confidence and
acceptance of the products. Demand
would be expected to increase as a
result. Establishments that are able to
capitalize on the change in consumer
preference would realize increased sales
of these products. To the extent that
inspection promotes growth in the ratite
and squab industry, society could
benefit also from the increased
employment and earnings of workers in
these establishments. Studies are not
available to identify the potential
growth in the industry that may occur.

The public health benefits of
inspection are related to the reduction
in risk associated with consumption of
all ratite and squab meat that must be
inspected using the same procedures
employed in the meat and poultry
industries. HACCP systems, Sanitation
SOPs, and process control practices
have been shown to reduce
contamination by harmful foodborne
pathogens.

A shift to the mandatory inspection
system eliminated the payment of fees
for inspection services. This is not a
benefit from an economic perspective as
the costs of inspection are transferred
elsewhere in the economy. Since FSIS is
recovering these costs through
appropriated funds, the change to a
mandatory inspection system results in
an income transfer from the public to
the ratite and squab industry. The total
cost savings to the industry will be
about $2 million in 2001, with the
possibility of increasing over time with
the expansion of the industry.

Industry Costs

The compliance cost of extending
mandatory inspection to ratite and
squab species is negligible. All
establishments involved in slaughtering
amenable species, as of January 25,
2000, must be in compliance with the
provisions of Pathogen Reduction/
Hazard Analysis Critical Control Point
(PR/HACCP) final rule. Under the
provisions of the rule, all slaughter
establishments under mandatory
inspection are required to have HACCP
plans and meet process control
requirements. Nearly all establishments
that slaughter and process ratites and
squabs, because they also slaughtered
other species under mandatory
inspection, had already implemented
HACCP, Sanitation SOPs, and other
measures consistent with mandatory
inspection. These establishments were
required under the interim final rule to
make changes to their HACCP or
sanitation procedures to include ratites
and squabs. The Agency estimates that
establishments that had not included
ratites and squabs in their HACCP
plans? incurred a minimal cost of
$500.00 associated with HACCP plan
modification.

Because poultry is subject to
mandatory Federal inspection, ratites
and squabs are now subject to E. coli
testing requirements. Establishments
that slaughter more than one kind of
poultry and livestock are required to test
the species that the establishment
slaughters in the greatest number.
Agency research indicates that the
number of establishments where ratites
and squabs are the species being
slaughtered in the greatest number is
very low. Consequently, very few
establishments are being required to
perform additional E. coli testing for
process control verification. The costs
per establishment for E. coli testing are
shown in Table 2.

For those establishments that
slaughtered and processed ratites and
squabs under voluntary inspection, the
transition to mandatory inspection did
not require changes in equipment and
processing methods. Ratites are
currently being slaughtered and
processed in establishments that are
equipped to process cattle, sheep, goats,
and swine. Squabs are processed using
the same equipment and procedures as
those used for young chickens.

The Agency estimates that 50% of the
Federal establishments (50
establishments) and 25% of the State
establishments (24 establishments)
made minor changes in their HACCP

1HACCP plans are not required to cover non-
amenable species.
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plan to accommodate mandatory
inspection requirements for ratites.

TABLE 2.—POTENTIAL COSTS FOR MANDATORY FEDERAL INSPECTION

Per est. Industry
Costs (dollars) ($thousand)
Start up Cost:
HACCP Plan MOGIfICALION ...c..teiitiiiiii ettt ettt b e sae ettt b e s ae e e bttt e nb e e b e e sbneennees 500 37.0
SIS @ (Y [ To 1 1o 11 o] I T PP U PR PUPPTOPPRTORUPTOt 100 7.4
Recurring Cost:
E. coli Sampling (26 samples@$20 per sample per establiShment) ..........cccooiiiiiiiiiiiii e 520 38.5
[RICTeTo] o {2 =T oo SRS 300 22.2
10 €= TSP PR 1,420 105.1

Another cost that applies to all
establishments applying for Federal
mandatory inspection is the application
cost. This cost is negligible, as it is
limited to a one-time cost for filling out
an application, about $10. The total
compliance cost to the establishments
identified above are estimated to be
$105,100.

FSIS Costs

The Agency anticipates the need to
conduct baseline microbiological
studies. These studies constitute the
major costs to the Agency totaling
$205,000.

Microbiological Testing

The microbiological studies will help
the Agency determine the prevalence of
harmful bacteria or pathogens in ratites
and squabs. These studies can also be
used to develop performance standards
for pathogen reduction. The cost of a
microbiological baseline testing for
ratites will be $110,000 and for squabs,
$95,000 (Tables 3 and 4).

TABLE 3.—CoOST TO FSIS OF A MAN-
DATORY RATITE INSPECTION PRO-
GRAM

Inspection

hours $Thousand

One-time costs

Microbiological
Baseline
Transfer Pay-
ment1:
Federally-In-
spected
Ests ...........

110.0

38,524 $1,959.0

1The hourly rate for Federal inspection in
FY 2000 is estimated to be $38.44 per hour.

TABLE 4.—FSIS MANDATORY SQUAB
INSPECTION PROGRAM COSTS

Inspection

hours $Thousand

One-time costs

Microbiological
Baseline
Transfer Pay-
ment 1:
Federally-In-
spected
Ests ............

95.0

322 16.4

1The hourly rate for Federal inspection in
FY 2000 is estimated to be $38.44 per hour.

Transfer Payments

Under voluntary inspection,
establishments pay for inspection
services. The funds for mandatory
inspection activities are appropriated
from Federal tax revenues. The
transition from voluntary to mandatory
inspection changes the source of
inspection program funding. The
Agency estimates that the industry cost
of inspection of ratites and squabs for
1999 in Federal establishments was
$1,975,000, of which ratites accounted
for $1,959,000 and squabs for $16,400,
including overhead (Tables 3 and 4).

With ratite and squab inspection
mandatory, it is possible that the
volume of ratites and squabs inspected
at Federally inspected establishments
will increase beyond what is currently
being inspected. An establishment that
was under a State inspection program
that shipped ratites and squabs in
interstate commerce had to shift to
Federal inspection to maintain its
markets. It is expected that 25% of the
establishments that were under State
voluntary inspection will migrate to the
Federal mandatory program. This

analysis does not take into account the
potential increase in the demand for
inspection services. Both species
currently account for an extremely small
share of meat and poultry inspection.
Changes in the required level of
inspection program personnel are not
expected to be significant in the near-
term.

The estimated total cost of inspection
in State establishments was $554,400 for
14,427 ratites and 1,122,131 squabs for
FY 1999. Under the agreement the
Agency formerly had with a State
having a voluntary inspection program,
the Agency paid half of the inspection
program costs, or $277,191 (Table 5).

Under the mandatory program, States
no longer are able to collect fees for
inspection services. States may decide
to terminate their ratite and squab
inspection programs. If terminations
occur, FSIS will take over inspection at
the facilities operating under the State
program and thereby absorb the total
costs of inspection at these
establishments. For those States that did
not have a State voluntary program for
ratites and squabs, the impact of a
Federal mandatory inspection program
is minimal. The payment of these costs
at previously State inspected
establishments is an income transfer
similar to that occurring for Federally
inspected establishments.

The total transfer payment to Federal
and State establishments is $2,252,000
($1,975,000 plus $277,000).

TABLE 5.—RATITES AND SQUABS INSPECTION COST AT STATE ESTABLISHMENTS—FY 1999

Total inspec- Total cost of
Species irlm\lsurg(t:)teeh tion hours inspections 1
P required ($thousand)
L = L) (=SSR 14,427 11,510 442 .4
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TABLE 5.—RATITES AND SQUABS INSPECTION COST AT STATE ESTABLISHMENTS—FY 1999—Continued

Total inspec- Total cost of

Species ir']\lsurg(?g;j tion hours inspections 1

p required ($thousand)
SOUBDS ettt e e bt e ekt e ekt et e e R e et e e b et e e eRE et e e Re e e e anbe e e e nre e e anreeeannnas 1,122,131 2,912 111.9
LI 2= L TSP P PP OPPPRPPP 1,136,558 14,422 554.4

1FSIS hourly base rate of $38.44 times inspection hours required.

Consumer Cost

In large part, the costs of ratite and
squab inspection were transferred from
producers to taxpayers. With the burden
of paying for inspection service
eliminated, establishments may transfer
these cost savings to consumers through
lower prices.

Economic Impact on International
Trade Assessment

Countries that previously had little
interest in export certification may
petition FSIS because these additional
species now come under mandatory
inspection. Foreign establishments that
specialize in exotic species may seek to
broaden their markets by exporting to
the United States. The Agency may need
to evaluate the equivalence of a greater
number of foreign food regulatory
inspection systems.

Executive Order 12866 and Regulatory
Flexibility Act

Because this final rule has been
determined to be significant, the Office
of Management and Budget (OMB) has
reviewed it under Executive Order
12866.

The Administrator, FSIS, has
determined that this final rule will not
have a significant economic impact, as
defined by the Regulatory Flexibility
Act (5 U.S.C. 601), on a substantial
number of small entities.

Small establishments will not be
adversely affected by this final rule. Few
establishments slaughter and process
ratites or squabs exclusively. For small
slaughtering establishments as well as
large ones, ratites and squabs do not
comprise all or even most of their
business. Of the 100 establishments that
slaughter or process ratites and squabs,
only two slaughter over 90% of the
squabs consumed in the market. There
are no establishments that dominate the
slaughtering of ratites. Small entities
will benefit along with the rest of the
industry with the increased
marketability of their product and the
cost savings realized because they no
longer have to pay fees to either FSIS or
the State for voluntary inspection
service.

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This final rule: (1)
Preempts State and local laws and
regulations that are inconsistent with
this rule; (2) has no retroactive effect;
and (3) does not require administrative
proceedings before parties may file suit
in court challenging this rule. However,
the administrative procedures specified
in 9 CFR 306.5 and 381.35, respectively,
must be exhausted before any judicial
challenge of the application of the
provisions of this final rule, if the
challenge involves any decision of an
FSIS employee relating to inspection
services provided under the PPIA.

Executive Order 13132

Executive Order 13132, “Federalism,”
requires that agencies assess the
federalism implications of their policy
statements and actions, i.e., the effects
of those statements and actions on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. The Federal Meat
Inspection Act (FMIA) and the Poultry
Products Inspection Act (PPIA) preempt
State and local laws in regard to the
manufacture and distribution of meat
and poultry products. Therefore, FSIS
policy statements and actions affect
federalism within the context of these
statutory preemptions.

States and local jurisdictions are
preempted by the FMIA and PPIA from
imposing any marking, labeling,
packaging, or ingredient requirements
on federally inspected meat and poultry
products that are in addition to, or
different than, those imposed under the
FMIA and the PPIA. States and local
jurisdictions may, however, exercise
concurrent jurisdiction over meat and
poultry products that are within their
jurisdiction and outside official
establishments for the purpose of
preventing the distribution of meat and
poultry products that are misbranded or
adulterated under the FMIA and PPIA,
or, in the case of imported articles, that
are not at such an establishment, after
their entry into the United States.

Specifically, under section 301 of the
FMIA and section 5 of the PPIA, a State
may administer State meat and poultry
inspection programs provided that it has
developed and is effectively enforcing
State meat and poultry inspection
requirements at least equal to those
imposed under titles I and IV of the
FMIA and sections 1—4, 6—10, and 12—
22 of the PPIA. These titles contemplate
continuous ongoing programs. When
States can no longer effectively enforce
meat and poultry inspection
requirements at least equal to Federal
requirements, they must be
“designated” by the Secretary to receive
Federal inspection.

When FSIS revises its meat and
poultry inspection requirements, States
that administer their own inspection
programs may be affected, since they
must continue to enforce requirements
equal to those of FSIS. To minimize any
additional costs States must incur to
modify their inspection programs, FSIS
grants the States significant flexibility
under the “equal to” provisions of the
FMIA and PPIA. Further, States are
eligible to receive up to 50 percent
Federal matching funds to cover the
costs of their inspection programs.

Paperwork Reduction Act
Requirements

The Office of Management and Budget
has approved the paperwork and
recordkeeping requirements under
approval number 0583-0122.

Departmental Regulation 43004, “Civil
Rights Impact Analysis”

FSIS has considered under
Departmental Regulation 4300—4, “Civil
Rights Impact Analysis,” dated
September 22, 1993, the potential civil
rights impact of this final rule on
minorities, women, and persons with
disabilities.

The purpose of the final rule is to
affirm the interim final rule (66 FR
22899) that included ratites and squabs
under mandatory Poultry Products
Inspection Regulations.

Congress mandated the inspection of
ratites and squabs by April 26, 2001.
The Agency promulgated an interim
final rule that made all of the necessary
changes to the mandatory poultry
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products regulations to include ratites
and squabs. This final rule affirms the
interim final rule and makes two minor
amendments to the regulations.

The requirements placed on the
relatively small number of
establishments that slaughter or process
ratites or squabs are consistent with
FSIS mandatory regulatory requirements
for other species. The economic impacts
on these establishment are in line with
the benefits that the public should
expect and with what the
establishments should expect to recover
as a result of moving from voluntary to
mandatory inspection. For the
overwhelming majority of
establishments potentially affected by
the move to mandatory inspection, the
impacts will be beneficial.

Of the 7,500 Federal and State
inspected meat and poultry
establishments for which data are
available, 317 are owned by females and
297 are owned by non-whites—or a total
of about 4 percent of these
establishments are female or minority
owned. This compares to the 1992
Census figures for all U.S. firms which
showed that minorities owned 6.3
percent and women owned 11.2 percent
of businesses. No data are available at
this time on the disabilities of the
owners of meat and poultry
establishments. Nor is any data
available on the ownership of
establishments that slaughter or process
ratites and squabs.

There is no evidence to suggest that
the establishments owned by minorities
would be any more or less affected than
establishments owned by non-
minorities.

Neither will the final rule have a
significant adverse impact on low-
income consumers or minority
employment. The costs associated with
implementing the final rule will not be
unduly burdensome to industry and
will provide an economic benefit to the
industry as a whole. Consumers may
realize lower prices for ratites and
squabs.

FSIS has used the available
information to evaluate the potential
impacts of the proposal on small entities
and to determine civil rights impacts.

Additional Public Notice

Public awareness of all segments of
rulemaking and policy development is
important. Consequently, in an effort to
better ensure that minorities, women,
and persons with disabilities are aware
of this final rule, FSIS will announce

and provide copies of this Federal
Register publication in the FSIS
Constituent Update. FSIS provides a
weekly FSIS Constituent Update via fax
to over 300 organizations and
individuals. In addition, the update is
available on line through the FSIS web
page located at http://
www.fsis.usda.gov. The update is used
to provide information regarding FSIS
policies, procedures, regulations,
Federal Register notices, FSIS public
meetings, recalls, and any other types of
information that could affect or would
be of interest to our constituents/
stakeholders. The constituent fax list
consists of industry, trade, and farm
groups, consumer interest groups, allied
health professionals, scientific
professionals, and other individuals that
have requested to be included. Through
these various channels, FSIS is able to
provide information to a much broader,
more diverse audience than would be
otherwise possible. For more
information or to be added to the
constituent fax list, fax your request to
the Congressional and Public Affairs
Office, at (202) 720-5704.

List of Subjects in 9 CFR Part 381

Poultry and poultry products

Accordingly, the interim final rule
published on May 7, 2001 (66 FR 22899)
amending 9 CFR parts 362 and 381 is
adopted as final, with the following
changes:

PART 381—POULTRY PRODUCTS
INSPECTION REGULATIONS

1. The authority citation for Part 381
continues to read as follows:

Authority: 7 U.S.C. 138f, 450; 21 U.S.C.
451-470; 7 CFR 2.18, 2.53.

2. Section 381.1 (b) is amended by
revising the definition of poultry to read
as follows:

§381.1 Definition
* * * * *

Poultry. “Poultry” means any
domesticated bird (chickens, turkeys,
ducks, geese, guineas, ratites, or squabs,
also termed young pigeons from one to
about thirty days of age), whether live
or dead.

* * * * *

3. Amend § 381.71 by revising

paragraph (b) to read as follows:

§381.71 Coverage of all poultry and
poultry products processed in official
establishments.

* * * * *

(b) Dead-on-arrival ratites and ratites
condemned on ante mortem inspection
will be tagged “U.S. Condemned” by an
establishment employee under FSIS
supervision and disposed of by one of
the methods prescribed in § 381.95.

* * * * *

4. Amend § 381.94 by revising
paragraphs (a)(2)(i), (a)(2)(iii)(B),
(a)(2)(v)(A), Table 1 in paragraph
(a)(5)(i), and Table 2 in paragraph (b)(1)
as follows:

§381.94 Contamination with
Microorganisms; process control
verification criteria and testing; pathogen
reduction standards.

(a)* * %
(2)* * %

(ii)Sample collection. A whole bird
must be taken from the end of the
chilling process. If this is impracticable,
the whole bird can be taken from the
end of the slaughter line. Samples must
be collected by rinsing the whole
carcass in an amount of buffer
appropriate for that type of bird.
Samples from turkeys or ratites also may
be collected by sponging the carcass on
the back and thigh.?

(iii) * * * (B) Turkeys, Ducks, Geese,
Guineas, Squabs, and Ratites: 1 sample
per 3,000 carcasses, but at a minimum
one sample each week of operation.

* * * * *

(v) * * *(A) Very low volume
establishments annually slaughter no
more than 440,000 chickens, 60,000
turkeys, 60,000 ducks, 60,000 geese,
60,000 guineas, 60,000 squabs, 6,000
ratites, or a combination of all types of
poultry not exceeding 60,000 turkeys
and 440,000 birds total. Very low
volume establishments that slaughter
turkeys, ducks, geese, guineas, squabs,
or ratites in the largest number must
collect at least one sample during each
week of operation after June 1 of each
year, and continue sampling at a
minimum of once each week the
establishment operates until June of the
following year or until 13 samples have
been collected, whichever comes first.
* * * * *

B)a > * *

1 A copy of FSIS’s “Guidelines for Escherichia
coli Testing for Process Control Verification in
Poultry Slaughter Establishments,”” and “FSIS
Turkey Microbiological Procedures for Sponge
Sample Collection and Methods of Analysis” are
available for inspection in the FSIS Docket Room.
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TABLE 1.—EVALUATION OF E. CoLI TEST RESULTS
Lower limit of | Upper limit of Number of nmﬁﬁg“g_
Types of poultry marginal range | marginal range samples mitted in Fr)nar-
(m) M tested (n) ginal range (c)
CRICKENS ....ceeieeetes ettt 1100 11,000 13 3
Turkeys . *NA *NA *NA *NA
Ducks ... *NA *NA *NA *NA
Geese .. *NA *NA *NA *NA
Guineas *NA *NA *NA *NA
Squabs . *NA *NA *NA *NA
RAIES ... veoeeveseeseesese s *NA *NA *NA *NA
1CFU/ml.
*Values will be added upon completion of data collection programs.
(b) * Kk %
(l) * * %
TABLE 2.—SALMONELLA PERFORMANCE STANDARDS

Maximum

Sﬁgggg?&a(nce?_ Number of number of

Class of product ap samples tested positives to
cent positive for hi tandard
salmonella) a (n) ac |eve(cs)an ar
BIOIEIS ...t 20.0% 51 12
Ground chicken . 44.6 53 26
Ground turkey ... 49.9 53 29
Turkeys .......... bNA NA NA
Squabs ..... bNA NA NA
|2 L1 (=1 TP U PP PPPPUPPR bNA NA NA

aPerformance Standards are FSIS’s calculation of the national prevalence of Salmonella on the indicated raw products based on data devel-
oped by FSIS in its nationwide microbiological baseline data collection programs and surveys. (Copies of Reports on FSIS’s Nationwide Micro-
biological Data Collection Programs and Nationwide Microbiological Surveys used in determining the prevalence of Salmonella on raw products

are available in the FSIS Docket Room.)

bNot available; baseline targets for turkeys, squabs, or ratites will be added upon completion of the data collection programs for that product.

* * * * *

Done at Washington, DC, on March 18,
2002.

Margaret O’K. Glavin,
Acting Administrator.
[FR Doc. 02—-6836 Filed 3—21-02; 8:45 am]
BILLING CODE 3410-DM-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NM-75-AD; Amendment
39-12686; AD 2002—-06-09]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A300; A300 B4-600, B4-600R, and F4—
600R (Collectively Called A300-600);
and A310 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is

applicable to all Airbus Model A300;
A300-600; and A310 series airplanes.
This action requires certain inspections
of the airplane (including the vertical
stabilizer, horizontal stabilizer, pylons,
wing, and fuselage areas) following an
in-flight incident resulting in extreme
lateral loading. This action is necessary
to detect and correct reduced structural
integrity of the airplane following any
future event. This action is intended to
address the identified unsafe condition.
DATES: Effective April 8, 2002.
Comments for inclusion in the Rules
Docket must be received on or before
May 21, 2002.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2002—NM—
75—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-

iarcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2000-NM-75—-AD" in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

Information pertaining to this
amendment may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT: Tim
Backman, Aerospace Engineer, ANM—
116, International Branch, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2797;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: On
November 12, 2001, an Airbus Model
A300 B4-600R series airplane was
involved in an accident shortly after
takeoff from John F. Kennedy Airport,
Jamaica, New York. During the accident
event, the vertical stabilizer and rudder
departed the airplane. The cause of this
accident is under investigation by the
National Transportation Safety Board
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(NTSB), and, although the NTSB has not
determined the cause of the accident,
information to date indicates that the
vertical stabilizer was subjected to large
aerodynamic structural loading during
the accident event.

A recent review of Airbus fleet data
indicated that another Airbus Model
A300-600 series airplane was involved
in an upset event in 1997 that may have
subjected the airplane to lateral loads on
the vertical stabilizer similar to those
experienced on the airplane involved in
the November 12, 2001, accident. The
vertical stabilizer was recently removed
from the airplane involved in the 1997
event, and the composite attachment
lugs were subjected to ultrasonic
nondestructive inspections (NDIs). The
results of the NDI yielded indications
consistent with composite delamination
of the right-hand aft attachment lug.
This type of delamination is
characteristic of extreme lateral loading
conditions.

Following the event, the operator
performed the inspections of the
airplane specified in the Airplane
Maintenance Manual (AMM) that are
deemed necessary by the manufacturer
after an in-flight incident. However, the
AMM did not include inspections for
damage of the vertical stabilizer caused
by extreme lateral loading. Extreme
lateral load factors can occur as a
consequence of severe turbulence, loss
of control of the airplane involving yaw
and/or roll maneuvers, hazardous
system failures or other rare flight
conditions. Review of service history
indicates that these events only occur
rarely. Such conditions, if not corrected,
could result in reduced structural
integrity of the airplane.

U.S. Type Certification of the Airplane

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. The FAA has coordinated
this action with the Direction Générale
de I’Aviation Civile (DGAC), which is
the airworthiness authority for France.
The DGAC plans to release a
recommended bulletin to address this
issue.

Explanation of the Requirements of the
Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design, this AD is being issued to
detect and correct reduced structural
integrity of the airplane following an in-

flight incident resulting in extreme
lateral loading. This AD requires certain
inspections of the airplane (including
the vertical stabilizer, horizontal
stabilizer, pylons, wing, and fuselage
areas), immediately following such an
incident.

This AD requires inspections for
extreme lateral loads exceeding 0.3g.
Because no such inspection methods
were defined previously, these
inspections must be approved by the
Manager, International Branch, ANM—
116, FAA, Transport Airplane
Directorate.

This AD also requires reporting of
these inspection results to the
manufacturer, including information
regarding the extreme lateral loading
event. Based on this information, the
manufacturer will develop any
appropriate additional inspections.
Upon FAA approval, these inspections
are also required.

Inspections are not required for
extreme lateral loading events that occur
on the ground (landing, taxiing). On the
ground an extreme lateral load would
not be transmitted to the airplane
through the vertical stabilizer.

Determination of Rule’s Effective Date

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to

change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the AD is being requested.

* Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2002-NM—-75-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
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Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2002-06-09 Airbus Industrie: Amendment
39-12686. Docket 2002-NM-75-AD.

Applicability: All Model A300; A300 B4—
600, B4-600R, and F4—600R (collectively
called A300-600); and A310 series airplanes;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (f) of this AD. The
request should include an assessment of the
effect of the modification, alteration, or repair
on the unsafe condition addressed by this
AD; and, if the unsafe condition has not been
eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct reduced structural
integrity of the airplane following an extreme
lateral loading event, accomplish the
following:

Lateral Load Factor Determination

(a) As of the effective date of this AD,
before further flight following an in-flight
incident that results in extreme lateral
loading, determine whether the lateral load
factor (Ny) equaled or exceeded 0.3g.
Extreme lateral loading can occur as a
consequence of severe turbulence, loss of
control of the aircraft involving yaw and/or
roll maneuvers, hazardous systems failures,
or other rare flight conditions. Then do the
inspections specified in paragraph (b) or (c)
of this AD, as applicable, at the time
specified.

Note 2: Acceptable methods for
determining if the lateral load factor equaled
or exceeded 0.3g include but are not limited
to: Aircraft Communication Addressing and
Reporting System (ACARS), Digital Flight
Data Recorder (DFDR) readout, or Quick
Access Recorder (QAR). A pilot report of
extreme lateral acceleration in-flight can be
used to assess whether one of the previous
methods should be used to determine the
lateral load factor.

Note 3: The inspections specified in
paragraphs (b) and (c) of this AD are not
necessary if lateral load factors exceed 0.3g

when the airplane is on the ground (landing,
taxiing).

Inspections for Certain Lateral Load Factors

(b) For airplanes on which the lateral load
factor (Ny) is greater than or equal to 0.3g,
but less than 0.35g, accomplish the following
actions:

(1) Before further flight, do the detailed
inspections specified in paragraph (d) of this
AD.

Reporting Requirement

(2) Within 5 days after accomplishing the
inspections required by paragraph (b)(1) of
this AD: Submit a report to Airbus, including
the DFDR recording (or equivalent) of the
portion of the flight when the extreme lateral
loading event occurred, and other relevant
information necessary to fully describe the
event and develop the actual loads, including
but not limited to, airplane weight, weather,
and flight crew report. Submit a report of the
inspection results (both positive and negative
findings) to AI/SE-D32 Technical Data and
Documentation Services, Airbus Industrie
Customer Services Directorate, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex
France; fax (+33) 5 61 93 28 06. Information
collection requirements contained in this
regulation have been approved by the Office
of Management and Budget (OMB) under the
provisions of the Paperwork Reduction Act of
1980 (44 U.S.C. 3501 et seq.) and have been
assigned OMB Control Number 2120-0056.

Note 4: Following accomplishment of the
requirements of paragraphs (b)(1), (b)(2) and,
if necessary, (e) of this AD, the airplane may
be returned to service before accomplishing
the inspections required by paragraph (b)(3)
of this AD.

Supplementary Inspections

(3) The manufacturer will develop an
airplane loads assessment and recommend, if
necessary, supplementary inspections of the
applicable areas of the airplane (including
the vertical stabilizer, horizontal stabilizer
pylons, wing, and fuselage areas). Within 30
days after the extreme lateral loading event,
do the supplementary inspections of the
airplane according to a method approved by
the Manager, International Branch, ANM-
116, FAA, Transport Airplane Directorate.

Note 5: The loads assessment, and if
necessary, supplementary inspections
required by paragraph (b)(3) of this AD, will
be developed and proposed by the
manufacturer based on the manufacturer’s
analysis of the report required by paragraph
(b)(2) of this AD.

Inspections for Certain Other Lateral Load
Factors

(c) For airplanes on which the lateral load
factor (Ny) is greater than or equal to 0.35g,
accomplish the following:

(1) Before further flight, do the detailed
inspections specified in paragraph (d) of this

Reporting Requirement

(2) Before further flight after accomplishing
the inspections required by paragraph (c)(1)
of this AD: Submit a report to Airbus,
including the DFDR recording (or equivalent)

of the portion of the flight when the extreme
lateral loading event occurred, and other
relevant information necessary to fully
describe the event and develop the actual
loads, including but not limited to, airplane
weight, weather, and flight crew report.
Submit a report of the inspection results
(both positive and negative findings) to AI/
SE-D32 Technical Data and Documentation
Services, Airbus Industrie Customer Services
Directorate, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex France; fax (+33) 5 61
93 28 06. Information collection
requirements contained in this regulation
have been approved by the Office of
Management and Budget (OMB) under the
provisions of the Paperwork Reduction Act of
1980 (44 U.S.C. 3501 et seq.) and have been
assigned OMB Control Number 2120-0056.

Supplementary Inspections

(3) The manufacturer will develop an
airplane loads assessment and recommend, if
necessary, supplementary inspections of the
applicable areas of the airplane (including
the vertical stabilizer, horizontal stabilizer
pylons, wing, and fuselage areas). Before
further flight, do the supplementary
inspections of the airplane according to a
method approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate.

Note 6: The loads assessment, and if
necessary, supplementary inspections
required by paragraph (c)(3) of this AD, will
be developed and proposed by the
manufacturer based on the manufacturer’s
analysis of the report required by paragraph
(c)(2) of this AD.

Detailed Inspections

(d) Do the following detailed inspections at
the time specified in paragraph (b)(1) or (c)(1)
of this AD, as applicable:

(1) Do the inspections as specified in and
per Chapter 05-51—-17 (Inspections After
Flight in Excessive Turbulence or In Excess
of VMO/MMO) of Airbus A300, A300—600 or
A310 Airplane Maintenance Manual (AMM),
as applicable. Extend the areas for these
inspections as specified in paragraphs
(d)(1)(i) and (d)(1)(ii) of this AD.

(i) Extend the wing inspection area to
include rib 22 through rib 29.

(ii) Extend the fuselage inspection area
from the inside to include frame 84 through
87 above stringer 23, and all areas of frame
91.

(2) Do detailed inspections to find damage
of the areas specified in paragraphs (d)(2)(i),
(d)(2)(ii), and (d)(2)(iii) of this AD, according
to a method approved by the Manager,
International Branch, ANM-116.

(i) Inspect the fuselage external surface
under the vertical stabilizer to fuselage
fairing, including side load fittings and lower
surface of rib 1 of the vertical stabilizer.

(ii) Inspect the rudder hinge arms and
support fittings 1 through 7, and the actuator
support fittings of the vertical stabilizer.

(iii) Inspect the rudder hinge fittings 1
through 7, and the actuator support fittings
of the vertical stabilizer.

Note 7: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
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structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

Corrective Actions

(e) If any damage is found during any
inspection required by this AD: Before
further flight, repair according to the method
specified in the Airbus structural repair
manual or according to a method approved
by the Manager, International Branch, ANM-
116, or by the Direction Genlerale de
I’Aviation Civile or its delegated agent.

Alternative Methods of Compliance

(f) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM—-116. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, which may add comments and
then send it to the Manager, International
Branch, ANM-116.

Note 8: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be

obtained from the International Branch,
ANM-116.

Special Flight Permits

(g) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Effective Date

(h) This amendment becomes effective on
April 8, 2002.

Issued in Renton, Washington, on March
15, 2002.
Vi L. Lipski,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 02-6910 Filed 3—21-02; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-NE-31-AD; Amendment
39-12685; AD 2002-06-08]

RIN 2120-AA64

Airworthiness Directives; Rolls-Royce
Corporation (Formerly Allison Engine
Company) 250-C28 Series Engines

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD), that is
applicable to certain Rolls-Royce
Corporation (formerly Allison Engine
Company) 250-C28 series engines. This
amendment requires removal of third
stage turbine wheels, part number (P/N)
6899383, with certain serial numbers
(SN’s), from service before exceeding
new, reduced life limits. This
amendment also establishes a
drawdown program to require the
removal of those turbine wheels that
exceed the new lower limits. This
amendment is prompted by the
potential to experience uncommanded
shutdown caused by fractures of third
stage turbine blade tips and shrouds.
The actions specified by this AD are
intended to prevent uncommanded
shutdown of the engine due to fractures
of third stage turbine blade tips and
shrouds.

DATES: Effective date April 26, 2002.

ADDRESSES: The information contained
in this AD may be examined, by
appointment, at the Federal Aviation
Administration (FAA), New England
Region, Office of the Regional Counsel,
12 New England Executive Park,
Burlington, MA; or at the Office of the
Federal Register, 800 North Capitol
Street, NW, suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: ]ohn
Tallarovic, Aerospace Engineer, Chicago
Aircraft Certification Office, FAA, Small
Airplane Directorate, 2300 East Devon
Avenue, Des Plaines, IL 60018;
telephone (847) 294—-8180; fax (847)
294-7834.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an AD that is applicable to
Rolls-Royce Corporation (formerly
Allison Engine Company) 250-C28,
—(C28B, and —C28C model engines with
third stage turbine wheels part number
(P/N) 6899383, listed by serial number
(SN) in the proposal, was published in
the Federal Register on November 8,
2001 (66 FR 56493). That action
proposed to require removal of third
stage turbine wheels, part number (P/N)
6899383, with SN’s, from service before
exceeding new, reduced life limits. That
action also proposed to establish a
drawdown program to require the
removal of those turbine wheels that
exceed the new lower limit.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Change Life Limits References

One commenter requests that all
references to ‘“‘new, reduced life”’, and
“new lower” limits be removed and
replaced with “specified hour and
cycle” limits and “acceptable hour and
cycle” limits.

The FAA does not agree. The
preamble of the AD provides
background information as to why the
AD is being issued. The FAA has only
one means of mandating lower life
limits on a life limited part, and that is
with an AD. The sole purpose of this AD
is to mandate lower life limits.
Removing references to “new, reduced
life”, and “new lower” limits in the
preamble adds to confusion because
those references explain why this AD is
being issued.

Remove References to Reports of Five
Uncommanded Shutdowns

The manufacturer requests that
references to reports of five
uncommanded shutdowns occurring as
a result of the out-of-print condition
addressed by this AD, be removed. At
the time this AD action was first being
considered, it was preliminarily
reported that there were five
uncommanded shutdowns occurring as
a result of the out-of-print condition
addressed by this AD. It has since been
determined that those shutdowns did
not have the out-of-print condition and
are unrelated to the actions required by
this AD. The manufacturer still supports
the issuance of this AD because of the
potential safety issue that remains.

The FAA agrees. Therefore, the
summary in the preamble of this final
rule is changed to read: “This
amendment is prompted by the
potential to experience uncommanded
shutdown caused by third stage turbine
blade tip fractures, and turbine shroud
fractures.”

Eliminate Potential Nomenclature
Confusion

The manufacturer requests that the
phrase “third stage turbine shrouds” be
replaced with the word “shrouds’ and
remove reference to turbine shroud
fractures, to eliminate potential
nomenclature confusion. The reason for
the request is that on the model 250—
C28 series third stage turbine wheels,
the blades and shrouds are cast together
with the hub, creating a one piece unit.

The FAA agrees. Therefore, the
summary in the preamble of this final
rule is changed to read: “This
amendment is prompted by the
potential to experience uncommanded
shutdown caused by fractures of third
stage turbine blade tips and shrouds.
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The actions specified by this AD are
intended to prevent uncommanded
shutdown of the engine due to fractures
of third stage turbine blade tips and
shrouds.”

Change Unsafe Condition Wording

One commenter requests that the
NPRM preamble wording found in the
FAA’s Determination of an Unsafe
Condition and Proposed Actions
paragraph be changed from: “Since an
unsafe condition has been identified
that is likely to exist. * * *”, to “Since
an unsafe condition has been identified
that may exist. * * *” No justification
was given for this change.

The FAA does not agree. AD’s are
issued under Part 39 of the Federal
Aviation Regulations, 14 CFR part 39.
The FAA must make a finding that an
unsafe condition prompting the AD ““is
likely to” exist or develop in other
products of the same type design.

Incorporate Additional Information

The manufacturer requests that a
phrase be added to the Economic
Analysis that states that not all affected
third stage turbine wheels may be
installed in engines.

The FAA agrees that additional
information should be added to the
Economic Analysis. Therefore, the
Economic Analysis is modified to
include the sentence: “There are
approximately 84 engines worldwide
that may have an affected third stage
turbine wheel installed, however, it is
not known how many of those third
stage turbine wheels are installed in
engines.”

Add Reference to Rolls-Royce Service
Bulletin

The manufacturer requests a
clarification to the AD to include a
reference to the Rolls-Royce Corporation
service bulletin associated with this life
limit change.

The FAA does not agree. There is no
reason to reference the service bulletin
because all the pertinent information
regarding the new reduced life limits of
the affected third stage turbine wheels,
which includes part number, serial
numbers, and drawdown schedule, are
included in the AD.

Reword Discussion Information

One commenter requests changing in
the discussion section the phrase “ to
life limits of 1,500 hours TSN and 3,000
CSN” to “to life limits of 1,500 hours
TSN or 3,000 CSN, whichever occurs
first.” This change request by the
commenter would be appropriate if the
intent of this section was to describe
how to comply with the new reduced

life limits. However, the intent of the
discussion section is to provide
background information on the various
life limits and how they are changing
relative to each other. Details on
compliance are explained in Table 2 of
the compliance section of the AD, in
which the phrase “whichever occurs
earlier” is used where appropriate,
consistent with the commenter’s intent.

Restructure Contents of Table 2

One commenter requests the
restructuring of the contents of Table 2
in the AD.

The FAA does not agree. The
information in Table 2 as published in
the NPRM is accurate and concise, and
therefore remains unchanged in this AD.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Economic Analysis

There are approximately 84 third
stage turbine wheels of the affected
design in the worldwide fleet. The FAA
estimates that 42 engines installed on
helicopters of U.S. registry would be
affected by this AD. However, it is not
known how many of those third stage
turbine wheels are installed in engines.
It would take approximately 44 work
hours per engine to remove and replace
an affected turbine wheel. The average
labor rate is $60 per work hour. The cost
of a new third stage turbine wheel is
approximately $4,371. The FAA
estimates that approximately $2,929 per
wheel has been lost due to life
reduction. However, the manufacturer
has stated it may reduce the new wheel
cost to the customer. Based on these
figures, the total cost of the AD on U.S.
operators is estimated to be $294,462.

Regulatory Analysis

This final rule does not have
federalism implications, as defined in
Executive Order 13132, because it
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.
Accordingly, the FAA has not consulted
with state authorities prior to
publication of this final rule.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action”” under
Executive Order 12866; (2) is not a
“significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant

economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2002-06-08 Rolls-Royce Corporation:
Amendment 39-12685. Docket No. 2001—
NE-31-AD.

Applicability: This airworthiness directive
(AD) is applicable to Rolls-Royce Corporation
(formerly Allison Engine Company) 250-C28,
—C28B, and —C28C model engines with third
stage turbine wheels part number (P/N)
6899383, listed by serial number (SN) in the
following Table 1:

TABLE 1.—SN'’S OF AFFECTED THIRD
STAGE TURBINE WHEELS

HX91428R HX91489R HX91707R
HX91456R HX91490R HX91708R
HX91457R HX91492R HX91709R
HX91458R HX91493R HX91710R
HX91459R HX91494R HX91711R
HX91461R HX91500R HX91712R
HX91462R HX91501R HX91713R
HX91464R HX91503R HX91714R
HX914659 HX91504R HX91715R
HX91465R HX91506R HX91721R
HX91466R HX91507R HX91722R
HX91467R HX91508R HX91726R
HX91468R HX91510R HX91733R
HX91469R HX91511R HX91735R
HX91471R HX91512R HX91736R
HX91472R HX91513R HX91738R
HX91473R HX91519R HX91742R
HX91474R HX91520R HX91744R
HX91475R HX91522R HX91748R
HX91477R HX91523R HX91749R
HX91478R HX91524R HX91750R
HX91480R HX91525R HX91754R
HX91482R HX91526R HX91764R
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TABLE 1.—SN’S OF AFFECTED THIRD
STAGE TURBINE WHEELS—Continued

HX91483R HX91527R HX91765R
HX91485R HX91528R HX91766R
HX91486R HX91529R HX91767R
HX91487R HX91530R HX91768R
HX91488R HX91706R HX91769R

Note.—These engines are installed on, but
not limited to Bell Helicopter Textron 206L-1
helicopters.

Note 1: This AD applies to each engine
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
engines that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by

TABLE 2.—REMOVAL SCHEDULE

this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Compliance with this AD is
required as indicated, unless already done.

To prevent an uncommanded shutdown of
the engine due to fractures of third stage
turbine blade tips and third stage turbine
shrouds, do the following:

(a) Remove from service the third stage
turbine wheels, P/N 6899383, listed by SN in
Table 1 of this AD, in accordance with the
following Table 2:

For third stage turbine wheels on the effective date of this AD

Remove by

(1) with fewer than 3,000 cycles-since-new (CSN), and fewer than

1,500 hours time-since-new (TSN).

(2) With between 3,000 and 6,000 CSN, and fewer than 1,500 hours

TSN.

(3) With fewer than 3,000 CSN, and between 1,500 and 3,000 hours

TSN.

(4) With between 3,000 and 6,000 CSN and between 1,500 and 3,000

hours TSN.

(5) With more than 6,000 CSN, or more than 3,000 hours TSN

Before further flight.

3,000 CSN or 1,500 hours TSN, whichever occurs earlier.
200 additional cycles, after the effective date of this AD.
100 additional hours, after the effective date of this AD.

200 additional cycles or 100 additional hours, after the effective date of
this AD, whichever occurs earlier.

(b) After the effective date of this AD, do
not install any third stage turbine wheels
listed by SN in Table 1 of this AD. Thereafter,
except as provided in paragraph (c) of this
AD, no alternative cyclic life limits may be
approved for the turbine wheels listed in
Table 1 of this AD.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Chicago
Aircraft Certification Office (ACO). Operators
must submit their request through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Chicago ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Chicago
ACO.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the aircraft to a
location where the requirements of this AD
can be done.

Effective Date

(e) This amendment becomes effective on
April 26, 2002.

Issued in Burlington, Massachusetts, on
March 14, 2002.
Francis A. Favara,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 02—6913 Filed 3—21-02; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NM-284—-AD; Amendment
39-12682; AD 2002—-06-05]

RIN 2120-AA64

Airworthiness Directives; Various
Transport Category Airplanes
Equipped With Air Traffic Control
(ATC) Transponders Manufactured by
Rockwell Collins, Inc.

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to various transport category
airplanes equipped with certain Mode C
air traffic control (ATC) transponders
manufactured by Rockwell Collins, Inc.
This amendment requires testing each
transponder; replacing certain parts in
any transponder that fails the initial test
with new parts and performing
additional test(s); and making repairs, as
necessary, so that the transponder
passes the test. This amendment is
prompted by reports that indicate that
the equipment used to conduct earlier
tests of certain transponders did not
detect certain malfunctions. An airplane
equipped with such malfunctioning
transponders could transmit inaccurate
data concerning its altitude to a nearby
airplane equipped with the traffic alert
and collision avoidance system (TCAS

1I), causing the TCAS II to issue an
erroneous resolution advisory to the
pilot. The actions specified by this AD
are intended to prevent transmission of
inaccurate data concerning altitude from
one airplane to another, which could
cause the pilot receiving the data to
change course, either ascending or
descending, and possibly lead to a mid-
air collision or near mid-air collision.
DATES: Effective April 26, 2002.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of April 26,
2002.

ADDRESSES: The service information
referenced in this AD may be obtained
from Rockwell Collins, Inc., 400 Collins
Road, NE., Cedar Rapids, Iowa 52498.
This information may be examined at
the Federal Aviation Administration
(FAA), Transport Airplane Directorate,
Rules Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Elizabeth Zurcher, Aerospace Engineer,
FAA, Seattle Aircraft Certification
Office, Systems and Equipment Branch,
ANM-130S, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056;
telephone (425) 227-1674; fax (425)
227-1181.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to various transport
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category airplanes equipped with
certain Mode C air traffic control (ATC)
transponders manufactured by Rockwell
Collins, Inc., was published in the
Federal Register on January 5, 2001 (66
FR 1054). That action proposed to
require testing each transponder;
replacing certain parts in any
transponder that fails the initial test and
performing additional test(s); and
making repairs, as necessary, so that the
transponder passes the test.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received. Two commenters
state that the airplanes they operate are
not affected by the proposed rule.

Change Paragraphs (a) and (b)

One commenter states that Rockwell
Collins Service Information Letter (SIL)
00-1, dated May 25, 2000, as specified
in the preamble of the proposed rule,
implies that the only approved ‘“‘ramp-
tester” to test their 621A—3 transponder
is the ATC-601. However, the
commenter indicates that all
“approved” transponder ramp-testers
must meet the criteria set forth in
Federal Aviation Regulation 91.413, Part
43, Appendix F. The commenter asks if
this proposed AD will change those
criteria, and states that, if not, operators
should be able to use any transponder
ramp-tester that meets those
requirements. The commenter adds that
verification that a ramp-tester meets the
FAR requirements can be confirmed by
the manufacturer’s technical data sheets
and current calibration certificates.

The FAA does not agree that “any”
transponder ramp-tester meets the
requirements in paragraphs (a) and (b)
of the final rule. As specified in the
preamble of the proposed rule, “The
document (SIL 00-1), subtitled ‘621A-3
Transponder Overhaul Manual Test
Equipment Modification
Recommendation,” indicates that some
operators using ATC ramp tester model
number 601 (ATC-601) to verify
performance of Mode C transponders
with single Gillham encoded altitude
input were experiencing a high reject
rate of the 621A-3 transponders
manufactured by Rockwell Collins, Inc.
The service letter states that the ATC-
601 ramp tester is capable of detecting
out-of-tolerance errors in the framing
pulse width, whereas the ATC-600
ramp tester previously used to test the
transponders did not detect these pulse
width errors.” We concur that certain
other ramp-testers may be used, and we
have added a new Note 2 (and

renumbered subsequent notes) to this
final rule that specifies “approved”
transponder ramp-testers.

Another commenter states that, to
perform the pulse width test specified
in paragraph (a) of the proposed rule, a
bench check of the transponder is
required, and adds that operators may
be removing properly operating
transponders to comply with the
proposed rule. The commenter asks that
an option be given to allow operators to
perform a functional test with a Mode
S ATC test set per the applicable
airplane maintenance manual. The
commenter adds that, if the transponder
passes the functional test, it would not
be necessary to remove the transponder
from the airplane for a bench check.

We partially agree with the
commenter. We do not agree that a
bench check of the transponder is
required to perform the pulse width test;
the pulse width test can be done either
with the transponder on the airplane or
by removing the transponder and doing
a bench check, depending on the
capabilities of the test equipment used.
We agree that the Mode S ATC is an
approved test set, and that test set is
specified in Note 2 of this final rule.

The same commenter asks that the
final rule specify that any bench check
done on a transponder before the
effective date of the final rule, in
accordance with the service information
specified in the proposed rule, is
acceptable for compliance with the
pulse width tests specified in
paragraphs (a) and (b) of the proposed
rule. The commenter adds that if the
FAA agrees to include the bench check,
submission of the reporting
requirements specified in paragraph (d)
of the proposed rule should be amended
to allow for a compliance time of more
than 60 days after completion of the
bench check. The commenter
recommends a 30-day grace period after
the effective date of the final rule for the
reporting requirement.

We agree and have added a new Note
3 to this final rule to specify that bench
checks used to perform the tests per
Rockwell Collins Air Transport Systems
Overhaul Manual with Illustrated Parts
List, Temporary Revision No. 34—44—
00-38, dated April 20, 2000, are
acceptable for compliance with
paragraph (a) of this final rule.
Additionally, we have changed the
reporting requirement specified in
paragraph (d) of this final rule to specify
that the report may be submitted within
60 days AFTER the effective date of the
AD.

Another commenter notes that
paragraph (b) of the proposed rule
specifies that the transmitter tube and

resistor be replaced (if any malfunction
is detected), per Rockwell Collins
Service Bulletin 621A-3-34-21,
Revision 1, dated November 14, 1975.
The commenter states that the
referenced service bulletin specifies
removal of the resistor (only) on units
having serial numbers 7192 and below.
The commenter interprets paragraph (b)
of the proposed rule as requiring
replacement of the transmitter tube and
resistor regardless of the unit serial
number. The commenter recommends
paragraph (b) of the proposed rule be
changed to specify that resistor removal
is only required on units with serial
numbers 7192 and below.

We concur with the commenter and
have changed paragraph (b) of the final
rule to add paragraphs (b)(1) and (b)(2)
to require replacement of the transmitter
tube and resistor for transponders
having serial numbers up to and
including 7192; and replacement of the
transmitter tube (only) for transponders
having serial numbers 7193 and
subsequent.

Credit for Transponders Previously
Modified

One commenter asks if the proposed
rule will apply to transponders that
have already been modified using the
procedures specified in Rockwell
Collins, Inc. SIL 00-1, which references
Rockwell Collins Service Bulletin
621A—-3-34-21, Revision 1, dated
November 14, 1975, cited in the
proposed rule as the appropriate source
of service information doing the
replacement.

We agree that if the replacement
required by paragraph (b) of this final
rule was done prior to the effective date
of the AD using the service information
cited in the final rule, it is acceptable for
compliance. Therefore, we have added a
new Note 4 to this final rule (and
renumbered subsequent notes) that
specifies previous modification of the
transponder is acceptable for
compliance with this AD.

Change Paragraph (c)

One commenter states that paragraph
(c) of the proposed rule cites the air data
computer or interconnect wiring as
possibly being defective. The
commenter notes that this is in error
because the pulse width cannot be
affected by the air data computer or its
wiring. The commenter adds that the
pulse width can be affected by antenna/
wiring faults.

We agree with the commenter and
have changed paragraph (c) of this final
rule to remove the references to repair
of the air data computer or wiring
connections.
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The same commenter notes that
paragraph (c) of the proposed rule
specifies that, if malfunction of the
transponder is detected, the transponder
must be repaired prior to further flight.
The commenter asks that the final rule
allow for continued operation of the
airplane in accordance with the
Minimum Equipment List (MEL),
provided the defective transponder is
not operated.

Note 5 of this final rule (which was
Note 2 of the proposed rule) addresses
the commenter’s concern. That note
specifies that the airplane may be
operated in accordance with the
provisions and limitations specified in
the FAA-approved Master Minimum
Equipment List (MMEL), provided that
only one Mode C transponder on the
airplane is inoperative.

Delete Paragraph (c)

One commenter states that paragraphs
(a) and (b) of the proposed rule discuss
actions for off-wing shop tests per the
transponder overhaul manual (OM), but
paragraph (c) implies that an on-wing
test must be accomplished. The
commenter asks that paragraph (c) of the
proposed rule be deleted. The
commenter notes that any transponder
tested in accordance with the OM will
not be returned to service unless it can
pass the pulse width test. The
commenter adds that both the aircraft
wiring and interfacing equipment were
previously tested per AD 99-23-22 R1,
amendment 39-11473 (64 FR 70181,
December 16, 1999), which addressed
concerns specific to the Rockwell
Collins 621A-3 transponders. The
commenter states that no additional
testing should be required.

We do not agree with the commenter.
Paragraph (c) of this final rule requires
repair of the transponder if a
malfunction is detected; no on-wing test
is required by that paragraph. No change
to the final rule is necessary in this
regard.

Change to Final Rule

We have changed the point of contact
for information concerning this final
rule to Elizabeth Zurcher, Aerospace
Engineer, FAA, Seattle Aircraft
Certification Office, Systems and
Equipment Branch, ANM-130S.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden

on any operator nor increase the scope
of the AD.

Cost Impact

There are approximately 800
airplanes with transponders with the
affected part in the worldwide fleet. The
FAA estimates that approximately 400
airplanes of U.S. registry will be affected
by this AD, that it will take
approximately 4 work hours per
airplane to accomplish the required test,
and that the average labor rate is $60 per
work hour. Based on these figures, the
cost impact of the AD on U.S. operators
is estimated to be $96,000, or $240 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2002-06-05 Transport Category Airplanes:
Amendment 39-12682. Docket 2000—
NM-284-AD.

Applicability: Transport category airplanes,
certificated in any category, equipped with
Rockwell Gollins Mode C 621A-3 Air Traffic
Control (ATC) transponder(s), part number
(P/N) 522-2703-XXX (where XXX is any
series number).

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent transmission of inaccurate data
concerning altitude from one airplane to
another, which could cause the pilot
receiving the data to change course, either
ascending or descending, and possibly lead
to a mid-air collision or near mid-air
collision, accomplish the following:

Testing

(a) Within 6 months after the effective date
of this AD: Perform a pulse width test to
detect malfunctions of any Mode C 621A-3
ATC transponder(s) equipped with P/N 522—
2703-XXX, where XXX is any part number,
in accordance with Rockwell Collins Air
Transport Systems Overhaul Manual with
Ilustrated Parts List, Temporary Revision
No. 34-44-00-38, dated April 20, 2000.

Note 2: Pulse width tests done using TIG—
49, ATC-601, ATC-601A, or ATC-1400A
ramp or bench testers meet the applicable

test requirements specified in paragraphs (a)
and (b) of this AD.

Note 3: Previous checks used to perform
the test specified in paragraph (a) of this AD,
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per Rockwell Collins Air Transport Systems
Overhaul Manual with Illustrated Parts List,
Temporary Revision No. 34-44-00-38, dated
April 20, 2000, are considered acceptable for
compliance with paragraph (a) of this AD.

Replacement

(b) If the pulse width test required by
paragraph (a) of this AD detects malfunction
of a transponder, prior to further flight,
perform the requirements specified in
paragraph (b)(1) or (b)(2) of this AD, as
applicable, in accordance with Rockwell
Collins Service Bulletin 621A-3-34-21,
Revision 1, dated November 14, 1975.

(1) For transponders having serial numbers
up to and including 7192: Replace the
transmitter tube and resistor with a new tube
and resistor and repeat the pulse width test
required by paragraph (a) of this AD.

(2) For transponders having serial numbers
7193 and subsequent: Replace the transmitter
tube with a new tube and repeat the pulse
width test required by paragraph (a) of this
AD.

Note 4: Accomplishment of the
replacement specified in paragraph (b)(1) or
(b)(2) of this AD, as applicable, prior to the
effective date of this AD, per Rockwell
Collins Service Information Letter (SIL) 00—
1, dated May 25, 2000, is acceptable for
compliance with the applicable replacement
required by paragraph (b)(1) or (b)(2) of this
AD.

Repair

(c) If the follow-up pulse width test
required by paragraph (b) of this AD detects
malfunction of a transponder: Prior to further
flight, repair the transponder in accordance
with the applicable Mode C transponder
component maintenance manual and
airplane maintenance manual. If the repair
information is not available in the applicable
manual, prior to further flight, repair the
transponder in accordance with a method
approved by the Manager, Seattle Aircraft
Certification Office (ACO), FAA.

Note 5: The airplane may be operated in
accordance with the provisions and
limitations specified in the FAA-approved
Master Minimum Equipment List (MMEL),
provided that only one Mode C transponder
on the airplane is inoperative.

Reporting Requirement

(d) Submit a report of the results (both
positive and negative) of the tests required by
paragraphs (a) and (b) of this AD, at the
applicable time specified in paragraph (d)(1)
or (d)(2) of this AD, to: Elizabeth Zurcher,
Aerospace Engineer, FAA, Seattle ACO,
Systems and Equipment Branch, ANM-1308S,
1601 Lind Avenue, SW., Renton, Washington
98055—4056; fax (425) 227—-1181. The report
must include the part number of the Mode
C transponder(s) and whether corrective
action was required. Information collection
requirements contained in this regulation
have been approved by the Office of
Management and Budget (OMB) under the
provisions of the Paperwork Reduction Act of
1980 (44 U.S.C. 3501 et seq.) and have been
assigned OMB Control Number 2120-0056.

(1) For airplanes on which the pulse width
test (using a bench check, if necessary) is

accomplished after the effective date of this
AD: Submit the report within 60 days after
performing the test required by paragraph (a)
or (b) of this AD, as applicable.

(2) For airplanes on which the pulse width
test has been accomplished prior to the
effective date of this AD: Submit the report
within 60 days after the effective date of this
AD.

Alternative Methods of Compliance

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance or Avionics Inspector, who may
add comments and then send it to the
Manager, Seattle ACO.

Note 6: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(g) Except as provided by paragraph (c) of
this AD: The actions shall be done in
accordance with Rockwell Collins Air
Transport Systems Overhaul Manual with
Mlustrated Parts List, Temporary Revision
No. 34-44-00-38, dated April 20, 2000; and
Rockwell Collins Service Bulletin 621A—3—
34-21, Revision 1, dated November 14, 1975;
as applicable. Revision 1 of Rockwell Collins
Service Bulletin 621A-3-34-2 contains the
following effective pages:

Revision
Page No level shown Date sgot\e/vn on
on page pag
1,4 ... 1 s Nov. 14, 1975.
2, 3,5/6 Original ........ June 15, 1975.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Rockwell Collins, Inc., 400 Collins Road
NE; Cedar Rapids, lowa 52498. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Effective Date

(h) This amendment becomes effective on
April 26, 2002.

Issued in Renton, Washington, on March
13, 2002.
Vi L. Lipski,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 02—6793 Filed 3—21-02; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 97

[Docket No. 30301; Amdt. No. 2098]

Standard Instrument Approach
Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of changes occurring in
the National Airspace System, such as
the commissioning of new navigational
facilities, addition of new obstacles, or
changes in air traffic requirements.
These changes are designed to provide
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase

Individual SIAP copies may be
obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or



13268

Federal Register/Vol.

67, No. 56/Friday, March 22, 2002 /Rules and Regulations

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription

Copies of all SIAPs, mailed once
every 2 weeks, are for sale by the
Superintendent of Documents, US
Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AMCAFS—420),
Flight Technologies and Programs
Division, Flight Standards Service,
Federal Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082, Oklahoma City, OK 73125)
telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description on each SIAP is
contained in the appropriate FAA Form
8260 and the National Flight Data
Center (FDC)/Permanent (P) Notices to
Airmen (NOTAM) which are
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and § 97.20 of the Federal
Aviation’s Regulations (FAR). Materials
incorporated by reference are available
for examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction of charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies

the airport, its location, the procedure
identification and the amendment
number.

The Rule

The amendment to part 97 of the
Federal Aviation Regulations (14 CFR
part 97) establishes, amends, suspends,
or revokes SIAPs. For safety and
timeliness of change considerations, this
amendment incorporates only specific
changes contained in the content of the
following FDC/P NOTAMs for each
SIAP. The SIAP information in some
previously designated FDC/Temporary
(FDC/T) NOTAMs is of such duration as
to be permanent. With conversion to
FDC/P NOTAMs, the respective FDC/T
NOTAMs have been canceled.

The FDC/P NOTAMs for the SIAPs
contained in this amendment are based
on the criteria contained in the U.S.
Standard for Terminal Instrument
Procedures (TERPS). In developing
these chart changes to SIAPs by FDC/P
NOTAMSs, the TERPS criteria were
applied to only these specific conditions
existing at the affected airports. All
SIAP amendments in this rule have
been previously issued by the FAA in a
National Flight Data Center (FDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for all these
SIAP amendments requires making
them effective in less than 30 days.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the TERPS. Because of the
close and immediate relationship
between these SIAPs and safety in air
commerce, I find that notice and public
procedure before adopting these SIAPs
are impracticable and contrary to the
public interest and, where applicable,
that good cause exists for making these
SIAPs effective in less than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a

“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air traffic control, Airports,
Navigation (air).

Issued in Washington, DC on March 15,
2002.
James J. Ballough,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97 is
revised to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40120,
44701; 49 U.S.C. 106(g); and 14 CFR
11.49(b)(2).

§897.23, 97.25, 97.27, 97.29, 97.31, 97.33,
and 97.35 [Amended]

2. Part 97 is amended to read as
follows:

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; § 97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, ISMLS, MLS/DME, MLS/
RNAV; §97.31 RADAR SIAPs; §97.33
RNAYV SIAPs; and §97.35 COPTER
SIAPs, Identified as follows:

Effective Upon Publication

FDC Date State City Airport FDC No. Subject
02/25/02 ...... MI HOWELL .......cooevviiineennn LIVINGSTON COUNTY ..., 2/1650 | NDB RWY 13, AMDT 2
02/26/02 ...... MI PORT HURON ............... ST. CLAIR COUNTY INTL .... 2/1665 | NDB OR GPS RWY 4, AMDT 3
02/26/02 ...... MI PORT HURON ................ ST. CLAIR COUNTY INTL 2/1666 | VOR/DME RNAV OR GPS RWY

22, AMDT 2

02/26/02 ...... MI PORT HURON ............... ST. CLAIR COUNTY INTL ...ovvvvvvvvinnns 2/1667 | VOR/DME OR GPS-A, AMDT 7
02/26/02 ...... Mi PORT HURON ................ ST. CLAIR COUNTY INTL ........... 2/1670 | ILS RWY 4, AMDT 3
02/27/02 ...... wy GREYBULL SOUTH BIG HORN COUNTY 2/1755 | NDB OR GPS RWY 33, AMDT 1
02/27/02 ...... wy RIVERTON RIVERTON REGIONAL ................ 2/1756 | VOR RWY 28, AMDT 8A
02/28/02 ...... TN DAYTON ........ MARK ANTON ..., 2/1777 | NDB OR GPS RWY 3, AMDT 1
02/28/02 ...... CA STOCKTON STOCKTON METROPOLITAN 2/1778 | VOR RWY 29R AMDT 18
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FDC Date State City Airport FDC No. Subject
02/28/02 ...... HI HILO i, HILO INTL oo 2/1789 | ILS RWY 26, AMDT 12
03/01/02 ...... HI HONOLULU .................... HONOLULU INTL ..o, 2/1811 | ILS RWY 4R, AMDT 11A
03/04/02 ...... FL PENSACOLA ...........co.... PENSACOLA REGIONAL .....ccccoeeeneee 2/1885 | VOR RWY 8, AMDT 3A
03/04/02 ...... GA LAWRENCEVILLE .......... GWINNETT COUNTY-BRISCOE 2/1889 | NDB OR GPS RWY 25, ORIG-B
FIELD.
03/04/02 ...... GA LAWRENCEVILLE .......... GWINNETT COUNTY-BRISCOE 2/1891 | ILS RWY 25, AMDT 1A
FIELD.
03/04/02 ...... CT WILLIMANTIC ................. WINDHAM ..o 2/1904 | LOC RWY 27, AMDT 2
03/04/02 ...... CT WILLIMANTIC ................. WINDHAM ..o 2/1905 | VOR OR GPS-A, AMDT 8
03/06/02 ...... NY BINGHAMTON ................ BINGHAMTON REGIONAL/EDWIN A. 2/1950 | ILS RWY 16, AMDT 6A
LINK FIELD.
03/06/02 ...... CA SACRAMENTO .....cccuueee SACRAMENTO INTL covvvvvvvevvveveeeeveenns 2/1969 | ILS RWY 16R, AMDT 13B
03/06/02 ...... CA SACRAMENTO ............... SACRAMENTO INTL .coovieiiiiiiiieeeeeee, 2/2010 | ILS RWY 34L, AMDT 5B
03/06/02 ...... CA SACRAMENTO .....cccuueee SACRAMENTO INTL covvvvvvvevvveveeeeveenns 2/2012 | NDB OR GPS RWY 34L, AMDT
4A
03/06/02 ...... CA SACRAMENTO .....ccccuueee SACRAMENTO INTL covvvvvvvevvveveeeeveenns 2/2014 | NDB OR GPS RWY 34, ORIG-A
03/07/02 ...... TN CLARKSVILLE ................ OUTLAW FIELD .....oovviiiiiiiieieeeeeee, 2/1991 | LOC RWY 35, AMDT 5D
03/07/02 ...... TN CLARKSVILLE ......ccuee. OUTLAW FIELD ....covvvvvvvvvveevivevveeiieiens 2/1992 | NDB OR GPS RWY 35, AMDT
5D
03/07/02 ...... TN CLARKSVILLE ......ccuee. OUTLAW FIELD ....covvvvvvvvvveevivevveeiieiens 2/1993 | VOR RWY 35, AMDT 15C
03/07/02 ...... NY OLEAN ..., CATTARAUGUS COUNTY-OLEAN .... 2/2005 | VOR/DME RNAV RWY 22,
AMDT 4A
03/07/02 ...... NY OLEAN CATTARAUGUS COUNTY-OLEAN .... 2/2006 | LOC RWY 22, AMDT 5
03/07/02 ...... NY OLEAN CATTARAUGUS COUNTY-OLEAN .... 2/2007 | NDB RWY 22, AMDT 12
03/07/02 ...... NY OLEAN CATTARAUGUS COUNTY-OLEAN .... 2/2009 | GPS RWY 22, ORIG
03/07/02 ...... NY WELLSVILLE .................. WELLSVILLE MUNI ARTP, 2/2015 | NDB OR GPS RWY 28, AMDT
TARANTINE FLD. 6A
03/07/02 ...... NY WELLSVILLE .................. WELLSVILLE MUNI ARPT, 2/2016 | VOR OR GPS-A, AMDT 5A
TARANTINE FLD.
03/07/02 ...... NY WELLSVILLE .................. WELLSVILLE MUNI ARPT, 2/2017 | LOC RWY 28, AMDT 3A
TARANTINE FLD.
03/11/02 ...... GA ATLANTA .o, DEKALB-PEACHTREE ....................... 2/2083 | ILS RWY 20L, AMDT 7B
03/11/02 ...... GA ATLANTA oo, DEKALB-PEACHTREE .........covvv. 2/2084 | VOR/DME OR GPS RWY 20L,
AMDT 1A
03/11/02 ...... GA ATLANTA oo, THE WILLIAM B. HARTSFIELD AT- 2/2089 | RNAV (GPS) RWY 27L, ORIG
LANTA INTL.
03/12/02 ...... SD RAPID CITY ..ccoeeieeeeeen, RAPID CITY REGIONAL ... 2/2120 | ILS RWY 32, AMDT 17A
03/12/02 ...... SD RAPID CITY ..o, RAPID CITY REGIONAL ...........eeeeeel 2/2121 | VOR OR TACAN RWY 32,
AMDT 24B
03/12/02 ...... SD RAPID CITY ..o, RAPID CITY REGIONAL ...........eeeeeel 2/2122 | NDB RWY 32, AMDT 3B
03/12/02 ...... SD RAPID CITY ..ccoeeveeeeeen. RAPID CITY REGIONAL ... 2/2123 | VOR OR TACAN RWY 14,
ORIG-B
03/12/02 ...... SD RAPID CITY ..ccoeeveeeeeen. RAPID CITY REGIONAL ... 2/2124 | RNAV (GPS) RWY 14, ORIG
03/12/02 ...... SD RAPID CITY .... RAPID CITY REGIONAL ... 2/2125 | RNAV (GPS) RWY 32, ORIG-A
03/13/02 ...... AK TALKEETNA ... TALKEETNA .. 2/2142 | VOR-A, AMDT 9B
03/13/02 ...... AK TALKEETNA ... TALKEETNA i 2/2143 | GPS RWY 35, ORIG-A
03/13/02 ...... AK TALKEETNA ... TALKEETNA .......ccooeeel 2/2143 | VOR/DME RWY 36, AMDT 1B
03/13/02 ...... TN FAYETTEVILLE .............. FAYETTEVILLE MUNI .... 2/2164 | NDB RWY 20, AMDT 3B
03/13/02 ...... TN FAYETTEVILLE .............. FAYETTEVILLE MUNI ... 2/2169 | GPS RWY 2, ORIG
03/13/02 ...... TN FAYETTEVILLE .............. FAYETTEVILLE MUNI ..., 2/2170 | GPS RWY 20, ORIG
03/13/02 ...... GA METTER ..., METTER MUNI ............... 2/2172 | NDB OR GPS RWY 10, AMDT 2
03/13/02 ...... TN FAYETTEVILLE .............. FAYETTEVILLE MUNI .... 2/2175 | SDF RWY 20, AMDT 2B
02/13/02 ...... TN FAYETTEVILLE .............. FAYETTEVILLE MUNI ... 2/2178 | VOR/DME RWY 2, ORIG-B
03/13/02 ...... ND FARGO .......cccceeviii, HECTOR INTL .ooooeeiiiiiii, 2/2184 | VOR OR TACAN RWY 35,
AMDT 12B
03/13/02 ...... ND FARGO .......cccceeviii, HECTOR INTL .ooooeeiiiiiii, 2/2185 | HI-VOR OR TACAN RWY 35,
ORIG
03/07/02 ...... NY OLEAN ....ovvvveevvievveevieiies CATTARAUGUS COUNTY-OLEAN .... 2/2008 | GPS RWY 4, ORIG
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[FR Doc. 02-6968 Filed 3—21-02; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30300; Amdt. No. 2097]
Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,

U.S. Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AMCAFS—420),
Flight Technologies and Programs
Division, Flight Standards Service,
Federal Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082, Oklahoma City, OK 73125)
telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and §97.20
of the Federal Aviation Regulations
(FAR). The applicable FAA Forms are
identified as FAA Forms 8260-3, 8260—
4, and 8260-5. Materials incorporated
by reference are available for
examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 it effective
upon publication of each separate SIAP
as contained in the transmittal. Some
SIAP amendments may have been
previously issued by the FAA in a
National Flight Data Center (NFDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for some SIAP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPs, an effective date at

least 30 days after publication is
provided.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs and safety in air commerce,
I find that notice and public procedure
before adopting these SIAPs are
impracticable and contrary to the public
interest and, where applicable, that
good cause exists for making some
SIAPs effective in less than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” Under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air traffic control, Airports,
Navigation (air).

Issued in Washington, DC on March 15,
2002.
James J. Ballough,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97 is
revised to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120, 44701, and 14 CFR 11.49(b)(2).

2. Part 97 is amended to read as
follows:
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8897.23, 97.25, 97.27, 97.29, 97.31, 97.33,
97.35 [Amended]

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; §97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, ISMLS, MLS, MLS/DME,
MLS/RNAV; § 97.31 RADAR SIAPs;
§97.33 RNAV SIAPs; and §97.35
COPTER SIAPs, identified as follows:

* * * Effective April 18, 2002

Montgomery, AL, Montgomery Regional
(Dannelly Field), NDB OR GPS RWY 10,
Amdt 18C

Los Angeles, CA, Los Angeles Intl, NDB RWY
24R, Amdt 13

Los Angeles, CA, Los Angeles Intl, ILS RWY
6R, Amdt 16

Los Angeles, CA, Los Angeles Intl, ILS RWY
6L, Amdt 11

Los Angeles, CA, Los Angeles Intl, ILS RWY
7R, Amdt 4

Los Angeles, CA, Los Angeles Intl, ILS RWY
7L, Amdt 5

Los Angeles, CA, Los Angeles Intl, ILS RWY
24R, Amdt 22

Los Angeles, CA, Los Angeles Intl, ILS RWY
24L, Amdt 23

Los Angeles, CA, Los Angeles Intl, ILS RWY
25R, Amdt 14

Los Angeles, CA, Los Angeles Intl, ILS RWY
25L, Amdt 8

Los Angeles, CA, Los Angeles Intl, RNAV
(GPS) RWY 6R, Orig

Los Angeles, CA, Los Angeles Intl, RNAV
(GPS) RWY 6L, Orig

Los Angeles, CA, Los Angeles Intl, RNAV
(GPS) RWY 7R, Orig

Los Angeles, CA, Los Angeles Intl, RNAV
(GPS) RWY 7L, Orig

Los Angeles, CA, Los Angeles Intl, RNAV
(GPS) RWY 24R, Orig

Los Angeles, CA, Los Angeles Intl, RNAV
(GPS) RWY 24L, Orig

Los Angeles, CA, Los Angeles Intl, RNAV
(GPS) RWY 25R, Orig

Los Angeles, CA, Los Angeles Intl, RNAV
(GPS) RWY 25L, Orig

Fort Lauderdale, FL, Fort Lauderdale-
Hollywood Intl, RADAR-1, Amdt 4A,
CANCELLED

Orlando, FL, Executive, RADAR-1, Amdt 25,
CANCELLED

Orlando, FL, Orlando Intl, RADAR-1, Amdt
5B, CANCELLED

Springfield, MO, Springfield-Branson
Regional, RNAV (GPS) RWY 32, Orig

Springfield, MO, Springfield-Branson
Regional, VOR/DME OR TACAN RWY 2,
Orig

Las Vegas, NV, McCarran Intl, ILS RWY 25L,
Amdt 3

Las Vegas, NV, McCarran Intl, RNAV (GPS)
RWY IL, Orig

Las Vegas, NV, McCarran Intl, RNAV (GPS)
RWY 1R, Orig

Las Vegas, NV, McCarran Intl, GPS RWY 1R,
Orig, CANCELLED

Las Vegas, NV, McCarran Intl, RNAV (GPS)
RWY 19L, Orig

Las Vegas, NV, McCarran Intl, RNAV (GPS)
RWY 19R, Orig

Las Vegas, NV, McCarran Intl, RNAV (GPS)
RWY 25L, Orig

Lexington, NC, Davidson County, LOC/DME
RWY 6, Orig

Monroe, NC, Monroe, NDB RWY 5, Amdt 3

Atlanta, TX, Hall-Miller Muni, RNAV (GPS)
RWY 5, Orig

Atlanta, TX, Hall-Miller Muni, NDB RWY 5,
Amdt 3

San Angelo, TX, San Angelo Regional/Mathis
Field, VOR/DME OR TACAN RWY 3, Orig

San Angelo, TX, San Angelo Regional/Mathis
Field, RNAV (GPS) RWY 3, Orig

San Angelo, TX, San Angelo Regional/Mathis
Field, GPS RWY 3, Orig, CANCELLED

* * * Effective May 16, 2002

Sacramento, CA, Sacramento Mather, VOR
RWY 4R, Orig-D

* * * Effective June 13, 2002

Manassas, VA, Manassas Regional/Harry P.
Davis, NDB OR GPS-A, Amdt 8C,
CANCELLED
The FAA published an Amendment in

Docket No. 30290, Amdt. No. 2088 to Part 97

of the Federal Aviation Regulations (67 FR

3612; dated January 25, 2002) under § 97.33

effective April 18, 2002 which is hereby

rescinded:

Cold Bay, AK, Cold Bay, RNAV (GPS) RWY
26, Orig

[FR Doc. 02-6967 Filed 3—21-02; 8:45 am]
BILLING CODE 4910-13-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 62

[FRL-7161-9]

Approval and Promulgation of State
Plans for Designated Facilities and

Pollutants; States of Kansas, Missouri
and Nebraska; Correction

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule; correction.

SUMMARY: On January 29, 2002, EPA
published a direct final action
approving the Commercial and
Industrial Solid Waste Incineration
(CISWI) negative declaration submitted
by Nebraska. We are correcting a
citation for the entry for Nebraska.
DATES: This action is effective April 1,
2002.

FOR FURTHER INFORMATION CONTACT:
Wayne Kaiser at (913) 551-7603.
SUPPLEMENTARY INFORMATION:

On January 29, 2002 (67 FR 4179),
EPA published a direct final action
approving the Commercial and
Industrial Solid Waste Incineration
(CISWI) negative declaration submitted
by the states of Kansas, Missouri, and
Nebraska.

The new entry in 40 CFR part 62,
subpart CC-Nebraska contained an
incorrect section numerical listing. The
correct citation is: §62.6916.

Section 553 of the Administrative
Procedure Act, 5 U.S.C. 553(b)(B),
provides that, when an agency for good
cause finds that notice and public
procedures are impracticable,
unnecessary, or contrary to the public
interest, the agency may issue a rule
without providing notice and an
opportunity for public comment. We
have determined that there is such good
cause for making today’s rule final
without prior proposal and opportunity
for comment because we are merely
correcting an incorrect citation in a
previous action. Thus, notice and public
procedure are unnecessary.

Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule merely corrects an incorrect
citation in a previous action, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104-4). For the same
reason, this rule also does not
significantly or uniquely affect the
communities of tribal governments, as
specified by Executive Order 13084 (63
FR 27655, May 10, 1998). This rule will
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
corrects a citation in a state rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act (CAA). This rule also is not
subject to Executive Order 13045 (62 FR
19885, April 23, 1997), because it is not
economically significant.

In reviewing state plan submissions,
our role is to approve state choices,
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provided that they meet the criteria of
the CAA. In this context, in the absence
of a prior existing requirement for the
state to use voluntary consensus
standards (VCS), we have no authority
to disapprove state submissions for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews state submissions,
to use VCS in place of state submissions
that otherwise satisfy the provisions of
the CAA. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. As required by section 3 of
Executive Order 12988 (61 FR 4729,
February 7, 1996), in issuing this rule,
we have taken the necessary steps to
eliminate drafting errors and ambiguity,
minimize potential litigation, and
provide a clear legal standard for
affected conduct. EPA has complied
with Executive Order 12630 (53 FR
8859, March 15, 1988) by examining the
takings implications of the rule in
accordance with the “Attorney
General’s Supplemental Guidelines for
the Evaluation of Risk and Avoidance of
Unanticipated Takings” issued under
the Executive Order. This rule does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act (CRA),
5 U.S.C. 801 et seq., as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 808 allows
the issuing agency to make a rule
effective sooner than otherwise
provided by the CRA if the agency
makes a good cause finding that notice
and public procedure is impracticable,
unnecessary or contrary to the public
interest. This determination must be
supported by a brief statement. As
stated previously, we made such a good
cause finding, including the reasons
therefore and established an effective
date of April 1, 2002. We will submit a
report containing this rule and other
required information to the United
States Senate, the United States House
of Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This correction is not a “major
rule” as defined by 5 U.S.C. 804 et seq.
(2).

List of Subjects 40 CFR Part 62

Environmental protection,
Administrative practice and procedures,
Air pollution control, Intergovernmental
relations, Nitrogen dioxide, Sulfur
oxides, Waste treatment and disposal.

Accordingly, 40 CFR part 62, subpart
CC-Nebraska, paragraph four is
corrected to read:

In rule FR Doc. 02—-2119 published on
January 29, 2002 (67 FR 4179), make the
following correction. On page 4181, in
the second column, the § number
“62.6915" is corrected to read
“62.6916.”

Dated: March 12, 2002.
James B. Gulliford,
Regional Administrator, Region 7.
[FR Doc. 02—6942 Filed 3—21-02; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 82

[FRL-7160-4]

RIN 2060-AG12

Protection of Stratospheric Ozone:

Notice 16 for Significant New
Alternatives Policy Program

AGENCY: Environmental Protection
Agency.

ACTION: Notice of acceptability; notice of
data availability.

SUMMARY: This notice of acceptability
expands the list of acceptable
substitutes for ozone-depleting
substances (ODS) under the U.S.
Environmental Protection Agency’s
(EPA) Significant New Alternatives
Policy (SNAP) program. The substitutes
are for use in the following sectors:
refrigeration and air conditioning;
aerosols; and adhesives, coatings, and
inks. In addition, we are notifying the
public of new information available on
the toxicity of HCFC-225ca and HCFC—
225cb, acceptable substitutes used in
solvents cleaning.

EFFECTIVE DATE: March 22, 2002.
ADDRESSES: Information relevant to this
document is contained in Air Docket A—
91-42, Room M—-1500, Waterside Mall,
U.S. Environmental Protection Agency,
401 M Street, SW., Washington, DC
20460, telephone: (202) 260-7548. You
may inspect the docket between 8:00
a.m. and 5:30 p.m. weekdays. As
provided in 40 CFR part 2, a reasonable
fee may be charged for photocopying.
Submissions to EPA for the use of the
substitutes listed in this document may
be found under category VI-D of EPA

docket A—91-42. You can find other
materials supporting the decisions in
this action under category IX—B of EPA
docket A-91-42.

FOR FURTHER INFORMATION CONTACT:
Margaret Sheppard by telephone at
(202) 564-9163, by fax at (202) 565—
2155, by e-mail at
sheppard.margaret@epa.gov, or by mail
at U.S. Environmental Protection
Agency, 1200 Pennsylvania Avenue,
NW., Mail Code 6205], Washington, DC
20460. Overnight or courier deliveries
should be sent to 501 3rd Street, NW.,
Washington, DC, 20001.

For more information on the Agency’s
process for administering the SNAP
program or criteria for evaluation of
substitutes, refer to the original SNAP
rulemaking published in the Federal
Register on March 18, 1994 (59 FR
13044). Notices and rulemakings under
the SNAP program, as well as other EPA
publications on protection of
stratospheric ozone, are available from
EPA’s Ozone Depletion World Wide
Web site at http://www.epa.gov/ozone/
including the SNAP portion at http://
www.epa.gov/ozone/title6/snap/.
SUPPLEMENTARY INFORMATION:

I. Listing of Acceptable Substitutes
A. Refrigeration and Air Conditioning
B. Aerosols
C. Adhesives, Coating and Inks
II. New Data Available on the Toxicity of
HCFC-225ca/cb
III. Section 612 Program
A. Statutory Requirements
B. Regulatory History
Appendix A—Summary of Acceptable
Decisions
Appendix B—New Information Available

I. Listing of Acceptable Substitutes

This section presents EPA’s most
recent acceptable listing decisions for
substitutes in the following industrial
sectors: refrigeration and air
conditioning; aerosols; and adhesives,
coatings, and inks. For copies of the full
list of SNAP decisions in all industrial
sectors, visit EPA’s Ozone Depletion
web site at http://www.epa.gov/ozone/
title6/snap/lists/index.html.

The sections below discuss the
substitute listing in detail. Appendix A
contains a table summarizing today’s
listing decisions. The statements of
further information contained in the
table provide additional information,
but are not legally binding under section
612 of the Clean Air Act. In addition,
the “further information” may not be a
comprehensive list of other legal
obligations you may need to meet when
using the substitute. Although you are
not required to follow recommendations
in the “further information” column of
the table to use a substitute, EPA
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strongly encourages you to apply the
information when using these
substitutes. In many instances, the
information simply refers to standard
operating practices in existing industry
and/or building-code standards. Thus,
many of these statements, if adopted,
would not require significant changes to
existing operating practices.

A. Refrigeration and Air Conditioning

1., 2., 3. and 4. PFC-1102HC, PFC—
662HC, PFC-552HC and FLC-15

EPA’s decision: The chemical blends
submitted to EPA with the unregistered
trade names PFC-1102HC, PFC-662HC,
PFC-552HC and FLC-15 are acceptable
for use in new equipment as substitutes
for:

* CFC-13, CFC-113, CFC-114 and
blends thereof in very low temperature
refrigeration.

IGC Polycold Systems Inc., the
submitter of the above-listed blends,
claims that the compositions of these
HFC blends, tailored for use in its
equipment, are confidential business
information. Despite the trade names of
these refrigerants, they are not
perfluorocarbons. You can find a
version of the submission with
information claimed confidential by the
submitter removed, in EPA Air Docket
A-91-42, item VI-D-268.

Environmental information: The
ozone depletion potential (ODP) of each
of these four blends is zero.

The global warming potentials
(GWPs) of the blends are between 7500
and 8500; therefore, EPA strongly
encourages prompt identification and
repair of any leaks that may occur. EPA
notes that many of the alternatives
already listed as acceptable for use
within the very low temperature
refrigeration end use have GWPs this
high or higher, and encourages the
continued search for lower-GWP
alternatives for this end use. The
contribution of these blends to global
warming will be minimized through the
implementation of the venting
prohibition under section 608(c)(2) of
the Clean Air Act (see 40 CFR part 82,
subpart F). This section and EPA’s
implementing regulations prohibit
venting or release of substitutes for class
I and class II ozone depleting substances
used in refrigeration and air-
conditioning and require proper
handling and disposal of these
substances, such as recycling or
recovery.

Some components of these blends
have not been exempted from listing as
volatile organic compounds (VOCs)
under Clean Air Act regulations for
purposes of State Implementation

Programs (SIPs) to control ground-level
ozone.

Flammability information: These four
blends are nonflammable. The
individual components of the blends
exhibit little to no flammability.

Toxicity and exposure data: All
components in these blends have eight-
hour time-weighted average
occupational exposure limits, such as
Workplace Environmental Exposure
Levels (WEELSs) from the American
Industrial Hygiene Association (AIHA),
of approximately 1,000 ppm. EPA
expects users to follow all
recommendations specified in the
material safety data sheets (MSDSs) for
the blends and other safety precautions
common in the refrigeration and air
conditioning industry.

Comparison to other refrigerants: The
Polycold HFC blends reduce risk to the
public compared to the ODSs they
replace because they have no ODP. The
other substitutes already listed as
acceptable for very low temperature
refrigeration either (1) have an ODP, (2)
have a higher GWP than the Polycold
HFC blends, (3) have lower energy
efficiency compared to the Polycold
HFC blends, resulting in an even higher
GWP, or (4) have not been developed
into a useful technology for this end
use. In addition, there are relatively few
acceptable substitutes in this end use
with no ODP. Thus, we find that the
Polycold HFC blends are acceptable
because they reduce overall risk to
public health and the environment in
the end uses listed.

5. HFE-7000

EPA’s decision: Hydrofluoroether
(HFE)-7000 is acceptable for use in new
and retrofit equipment as a substitute
for:

* HCFC-123 in very low temperature
refrigeration;

* CFC-11 and CFC-113 in industrial
process refrigeration; and

* CFC-11 and CFC-113 in non-
mechanical heat transfer.

3M, the submitter of the above-listed
blends, indicates that this chemical is
also known as HFE-301 and propane,
1,1,1,2,2,3,3 hepta fluoro-3-methoxy or
1-(methoxy)-1,1,2,2,3,3,3-
heptafluoropropane. The empirical
formula is C4H3F70 and it is also
identified as CH3—O-CF2—-CF2—CF3 and
R-E347mcc1. You can find a version of
the submission with information
claimed confidential by the submitter
removed, in EPA Air Docket A—91-42,
item VI-D-272.

Environmental information: The ODP
of HFE-7000 is zero. The GWP is
estimated to range between 140 (World
Meterological Organization estimate)

and 400 (derived from Ninomiya et.al.,
2000) relative to carbon dioxide, using
a 100-year time horizon. The World
Meteorological Organization previously
estimated an atmospheric lifetime of 1.3
years, but more recent experimental
data indicates a lifetime of 4.7 years
(Ninomiya et.al., 2000).

This chemical has been exempted
from listing as a VOC under Clean Air
Act regulations.

Flammability information: This
chemical is nonflammable.

Toxicity and exposure data: The
manufacturer has recommended an
acceptable exposure limit (AEL) of 75
ppm over an eight-hour time-weighted
average. EPA believes this exposure
limit will be protective of human health
and safety. We expect users to follow all
recommendations specified in the
MSDS for this refrigerant and other
safety precautions common in the
refrigeration and air conditioning
industry. This substitute was submitted
to the Agency as part of a
Premanufacture Notice (PMN) under the
Toxic Substances Control Act (TSCA).

Comparison to other refrigerants:
HFE-7000 is less toxic than HCFC-123
and is not an ozone depleter; thus, in
the very low temperature end use, it
reduces risk overall compared to CFC-
11, CFC-113, and HCFC-123, the ODS
it replaces. The GWP and atmospheric
lifetime of HFE-7000 are lower than
those of other acceptable alternatives in
very low temperature refrigeration.

There are few alternatives for CFC-11
and CFC-113 in non-mechanical heat
transfer, and HFE-7000 has a
comparable or lower GWP than those
alternatives. HFE-7000 has lower or
comparable GWP and an ODP of zero,
compared to most other substitutes
available for industrial process
refrigeration. Thus, we find that HFE—
7000 is acceptable because it reduces
overall risk to public health and the
environment in the end uses listed.

6. ISCEON 39TC

ISCEON 39TC is acceptable for use in
new and retrofit equipment as a
substitute for CFC-12 in:

» Centrifugal chillers;

* Industrial process refrigeration;

* Industrial process air conditioning;

* Cold storage warehouses; and

* Ice skating rinks.

Rhodia Organique Fine Limited, the
submitter of the above-listed refrigerant,
claims the composition to be
confidential business information. The
submitter indicates that the refrigerant,
also known as Centri-Cool, is a blend of
two hydrofluorocarbons (HFCs).You can
find a version of the submission with
information claimed confidential by the
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submitter removed, in EPA Air Docket
A-91-42, item VI-D-279.

Environmental information: The
ozone depletion potential (ODP) of
ISCEON 39TC is zero. The Global
Warming Potential (GWP) of each of the
two components is roughly 2000 to 3000
(relative to carbon dioxide, using a 100-
year time horizon).

One component of this blend has not
been exempted from listing as a volatile
organic compound (VOC) under Clean
Air Act regulations for purposes of State
implementation plans (SIP) to control
ground-level ozone.

Flammability information: Neither
component, nor the blend, is flammable.

Toxicity and exposure data: Both
components of the blend have
workplace guidance level exposure
limits on the order of 1000 ppm. EPA
believes this exposure limit will be
protective of human health and safety.
EPA expects users to follow all
recommendations specified in the
Material Safety Data Sheet (MSDS) for
the blend and the individual
components and other safety
precautions common in the refrigeration
and air conditioning industry.

Comparison to other refrigerants:
ISCEON 39TC is not an ozone depleter;
thus, it reduces risk overall compared to
CFC-12, the ODS it replaces. ISCEON
39TC has a comparable or lower GWP
than the other substitutes for CFC-12.
Thus, we find that ISCEON 39TC is
acceptable because it reduces overall
risk to public health and the
environment in the end uses listed.

7. R-404A

R—404A is acceptable for use in new
and retrofit equipment as a substitute
for HCFC-22 in:

 Industrial process refrigeration.

R—404A is a blend of 44% by weight
HFC-125 (pentafluoroethane), 52% by
weight HFC-143a (1,1,1-trifluoroethane)
and 4% by weight HFC-134a (1,1,1,2-
tetrafluoroethane). You may find the
submission under EPA Air Docket A—
91-42, item VI-D-283. EPA previously
listed R—404A as an acceptable
substitute for CFC-12 in industrial
process refrigeration and other end uses
in the original SNAP rule (March 18,
1994; 59 FR 13044).

Environmental information: The
ozone depletion potential (ODP) of R—
404A is zero. The Global Warming
Potentials (GWP) of HFC-125, HFC—
143a and HFC-134a are 3400, 4300 and
1300, respectively (relative to carbon
dioxide, using a 100-year time horizon).
The contribution of this blend to global
warming will be minimized through the
implementation of the venting
prohibition under section 608(c)(2) of

the Clean Air Act (see 40 CFR part 82,
subpart F). This section and EPA’s
implementing regulations prohibit
venting or release of substitutes for class
I and class II ozone depleting substances
used in refrigeration and air-
conditioning and require proper
handling and disposal of these
substances, such as recycling or
recovery.

All components of this blend have
been exempted from listing as a volatile
organic compound (VOC) under Clean
Air Act regulations for purposes of the
State implementation plan (SIP)
program.

Flammability information: The
component HFC—-143a is moderately
flammable; however, the blend is not
flammable nor does it fractionate into a
flammable mixture.

Toxicity and exposure data: All
components of the blend have
workplace environmental exposure
limits (WEELSs) of 1000 ppm established
by the American Industrial Hygiene
Association (AIHA). EPA expects users
to follow all recommendations specified
in the Material Safety Data Sheet
(MSDS) for the blend and the individual
components and other safety
precautions common in the refrigeration
and air conditioning industry. We also
expect that users of R—404A will adhere
to the ATHA’s WEELs.

Comparison to other refrigerants: R—
404A is not an ozone depleter; thus, it
reduces risk overall compared to HCFC—
22, the ODS it replaces. R—404A has a
comparable or lower GWP than the
other substitutes for HCFC-22 and no
ODP. Thus, we find that R—404A is
acceptable because it reduces overall
risk to public health and the
environment in the end use listed.

8. Update: Formulation of NU-22
Changed

ICOR International has indicated that
it is changing the composition of NU-
22. On December 18, 2000, EPA found
the original formulation acceptable for a
variety of end-uses. At that time, the
composition was claimed as
confidential business information (CBI);
however, the submitter has withdrawn
that claim. The original formulation was
28.1% by weight pentafluoroethane
(HFC-125), 70% 1,1,1,2-
tetrafluoroethane (HFC-134a) and 1.9%
isobutane (HC—600a). ICOR
International has indicated it will not
market this formulation. We are
modifying the previous acceptability
determination to now list this blend by
its composition [R—125/134a/600a (28.1/
70.0/1.9)] (rather than as NU-22) as an
acceptable substitute for HCFC-22 in

new and retrofit applications in the
following end-uses:

* Industrial process refrigeration and
air-conditioning;

* Centrifugal chillers;

» Reciprocating chillers;

* Residential air conditioning and
heat pumps;

* Residential dehumidifiers;

» Refrigerated transport;

* Motor vehicle air conditioning
(buses only).

The composition of NU-22 has been
changed to 46.6% by weight
pentafluoroethane (HFC-125), 50%
1,1,1,2-tetrafluoroethane (HFC—134a)
and 3.4% butane, also known as n-
butane (HG-600). This composition is
identical to that of the refrigerant
ISCEON 59. The manufacturer of
ISCEON 59 has applied for assignment
under the American Society of Heating,
Refrigerating and Air-conditioning
Engineers, Inc. (ASHRAE) Standard 34.
The designation of R—417A has been
recommended; however, this has not yet
been formally published in an
addendum or revision to ASHRAE
Standard 34.

EPA previously found ISCEON 59
acceptable for several end-uses on
December 6, 1999 at 64 FR 68040. That
finding now applies to NU-22. NU-22
[R-125/134a/600 (46.6/50.0/3.4)] is
acceptable for use in new and retrofit
equipment as a substitute for R—22 in:

* Household and light commercial
air-conditioning

» Commercial comfort air-
conditioning (centrifugal chillers;
reciprocating and screw chillers)

* Industrial process refrigeration;

 Industrial process air-conditioning;
Cold storage warehouses;
Refrigerated transport;

Retail food refrigeration;
Commercial ice machines;
Vending machines;

Water coolers;

Household refrigerators;
Household freezers;

Ice skating rinks;
Non-mechanical heat transfer.

B. Aerosols
1. HFC-245fa

EPA’s decision: Hydrofluorocarbon-
245fa is acceptable as a substitute for:

* CFC-113 and HCFC-141b in the
aerosol solvent end use.

This compound is also known as
HFC-245fa or 1,1,1,3,3-
pentafluoropropane. You can find a
version of the submission with
information claimed confidential by the
submitter removed, in EPA Air Docket
A-91-42, item VI-D-274. EPA has
previously found HFC-245fa acceptable
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for use in certain foam blowing (64 FR
68041, December 6, 1999) and
refrigeration and air conditioning
applications (65 FR 37901, June 19,
2000).

Environmental information: HFC—
245fa has an ozone depletion potential
of zero. It has a global warming
potential (GWP) of 1022. This chemical
has been exempted from listing as a
VOC under Clean Air Act regulations.

Flammability: HFC-245fa is non-
flammable.

Toxicity and exposure data: We
expect users to follow all
recommendations specified in the
manufacturer’s MSDS for HFC—245fa.
We also expect that the workplace
environmental exposure will not exceed
the American Industrial Hygiene
Association’s (AIHA) workplace
environmental exposure limit (WEEL) of
300 ppm.

Comparison to other aerosols: HFC—
245fa’s global warming potential (GWP)
is similar to or lower than that of the
ODSs that it would be replacing, and it
has no ODP. Thus, HFC-245fa reduces
risk overall compared to the substances
it replaces. HFC—245fa:

(1) Is non-flammable and reduces the
risk of fire compared to flammable
aerosol solvents,

(2) Is less toxic than many of the non-
flammable aerosol solvents, and

(3) Has a GWP comparable to or less
than other substitute aerosol solvents
and has no ODP.

Thus, we find that HFC-245fa is
acceptable because it reduces overall
risk to public health and the
environment in the aerosol solvent end
use.

C. Adhesives, Coatings and Inks
1. HFE-7100

EPA’s decision: Hydrofluoroether-
7100 is an acceptable substitute for:

* CFC-113, HCFC-141b, and methyl
chloroform in adhesives, coatings, and
inks.

Hydrofluoroether-7100 is also called
HFE—7100; C4FQOCH3;C5F90H3;
methoxynonafluorobutane, iso and
normal; and methyl nonafluorobutyl
ether. HFE-7100 also may be used as a
carrier for lubricant coatings.

Environmental information: HFE—
7100 has an ozone depletion potential
(ODP) of zero, a global warming
potential (GWP) of 390 over a 100-year
time horizon, and an atmospheric
lifetime of 4.1years. This chemical has
been exempted from listing as a volatile
organic compound (VOC) under Clean
Air Act regulations.

Flammability: HFE-7100 is non-
flammable.

Toxicity and exposure data: HFE—
7100 has low toxicity. HFE-7100 has a
workplace environmental exposure
limit (WEEL) of 750 ppm established by
the American Industrial Hygiene
Association (AIHA).

Comparison to other carrier solvents
in adhesives, coatings, and inks: HFE—
7100’s GWP is similar to or lower than
that of the ODSs that it would be
replacing, and it has no ODP. Thus,
HFE-7100 reduces risk overall
compared to the substances it replaces.

HFE-7100:

(1) Is non-flammable and reduces the
risk of fire compared to flammable
carrier solvents,

(2) Is less toxic than the non-
flammable carrier solvents, and

(3) Has a GWP comparable to or less
than other substitute carrier solvents
and has no ODP.

Thus, we find that HFE-7100 is
acceptable because it reduces overall
risk to public health and the
environment in the adhesives, coatings,
and inks end uses.

2. HFE-7200

EPA’s decision: Hydrofluoroether-
7200 is an acceptable substitute for:

* CFC-113, HCFC-141b, and methyl
chloroform in adhesives, coatings, and
inks.

Hydrofluoroether 7200 is also known
as HFE-7200; C4F9OG2Hs; CeFOHs; and
ethoxynonafluorobutane, iso and
normal. HFE-7200 also may be used as
a carrier for lubricant coatings.

Environmental information: HFE—
7200 has an ODP of zero, a GWP of 55
and an atmospheric lifetime of 0.9 years.
This chemical has been exempted from
listing as a VOC under Clean Air Act
regulations.

Flammability: HFE-7200 has no flash
point. Its flammability range in air is
2.4-12.4%.

Toxicity and exposure data: The
manufacturer’s recommended exposure
guideline for HFE-7200 is 200 ppm over
an eight-hour time-weighted average.
EPA expects HFE-7200 users to follow
all recommendations specified in the
manufacturer’s Material Safety Data
Sheets (MSDSs). We also expect that
users of HFE-7200 will adhere to any
acceptable exposure limits set by any
voluntary consensus standards
organization, including the American
Conference of Governmental Industrial
Hygienists’ (ACGIH) threshold limit
values (TLVs) or the AIHA’s WEELs.

Comparison to other carrier solvents
in adhesives, coatings, and inks: HFE—
7200’s GWP is similar to or lower than
that of the ODSs that it would be
replacing, and it has no ODP. Thus,

HFE-7200 reduces risk overall
compared to the substances it replaces.

HFE-7200:

(1) Reduces the risk of fire compared
to more flammable carrier solvents,

(2) Is less toxic than the non-
flammable carrier solvents, and

(3) Has a GWP comparable to or less
than other substitute carrier solvents
and has no ODP.

Thus, we find that HFE-7200 is
acceptable because it reduces overall
risk to public health and the
environment in the adhesives, coatings,
and inks end uses.

II. New Data Available on the Toxicity
of HCFC-225ca/cb

The manufacturer of HCFC-225ca/cb
conducted a review of the toxicity of
HCFC-225ca, HCFC-225cb, and the
mixture of the two isomers. The
manufacturer’s new analysis indicates
that exposure limits of 50 ppm, 400
ppm, and 100 ppm, respectively, for the
-ca and -cb isomers and for the
commercial formulation of HCFC-
225ca/cb may be appropriate. The
company that produces HCFC-225 ca/
cb has indicated to EPA that they may
petition the American Industrial
Hygiene Association, a voluntary
standard setting committee, to set a
Workplace Environmental Exposure
Level using these new data.

When EPA originally reviewed
HCFC-225ca/cb, we found this
substitute acceptable subject to use
conditions in solvents cleaning (June 13,
1995; 60 FR 31099) and acceptable in
aerosol solvents (April 28, 1999; 64 FR
22993) as a substitute for methyl
chloroform and CFC-113. At the time of
our determination, we stated that the
company-set exposure limit of 25 ppm
for the -ca isomer and 250 ppm for the
-cb isomer would be protective of
human health. The condition for use of
HCFC-225 as a non-aerosol cleaning
solvent specified that users must meet
the company-set exposure limit of 25
ppm for the -ca isomer.

EPA has also done our own
assessment of the toxicity using all
available toxicity studies and a
benchmark dose approach to arrive at an
acceptable exposure limit. Our analysis
indicates that the manufacturer’s
revised exposure limits are sufficiently
protective of human health. You can
find this information in a document
titled, “Recommendation of AELs for
HCFC-225ca, HCFC-225cb, and HCFC-
225 ca/cb.” This document is in EPA’s
Air Docket #A-91-42, item IX-B-73. To
obtain a copy, you can contact the EPA
Air Docket at the address and phone
number listed above in the ADDRESSES
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section at the beginning of this
document.

III. Section 612 Program

A. Statutory Requirements

Section 612 of the Clean Air Act
authorizes EPA to develop a program for
evaluating alternatives to ozone-
depleting substances. We refer to this
program as the Significant New
Alternatives Policy (SNAP) program.
The major provisions of section 612 are:

* Rulemaking—Section 612(c)
requires EPA to promulgate rules
making it unlawful to replace any class
I (chlorofluorocarbon, halon, carbon
tetrachloride, methyl chloroform,
methyl bromide, and
hydrobromofluorocarbon) or class II
(hydrochlorofluorocarbon) substance
with any substitute that the
Administrator determines may present
adverse effects to human health or the
environment where the Administrator
has identified an alternative that (1)
reduces the overall risk to human health
and the environment, and (2) is
currently or potentially available.

» Listing of Unacceptable/Acceptable
Substitutes—Section 612(c) also
requires EPA to publish a list of the
substitutes unacceptable for specific
uses. EPA must publish a corresponding
list of acceptable alternatives for
specific uses.

* Petition Process—Section 612(d)
grants the right to any person to petition
EPA to add a substance to or delete a
substance from the lists published in
accordance with section 612(c). The
Agency has 90 days to grant or deny a
petition. Where the Agency grants the
petition, it must publish the revised lists
within an additional six months.

* 90-day Notification—Section 612(e)
directs EPA to require any person who
produces a chemical substitute for a
class I substance to notify the Agency
not less than 90 days before new or
existing chemicals are introduced into
interstate commerce for significant new
uses as substitutes for a class I

substance. The producer must also
provide the Agency with the producer’s
unpublished health and safety studies
on such substitutes.

e QOutreach—Section 612(b)(1) states
that the Administrator shall seek to
maximize the use of federal research
facilities and resources to assist users of
class I and II substances in identifying
and developing alternatives to the use of
such substances in key commercial
applications.

¢ Clearinghouse—Section 612(b)(4)
requires the Agency to set up a public
clearinghouse of alternative chemicals,
product substitutes, and alternative
manufacturing processes that are
available for products and
manufacturing processes which use
class I and II substances.

B. Regulatory History

On March 18, 1994, EPA published
the rulemaking (59 FR 13044) which
described the process for administering
the SNAP program. In the same notice,
we issued the first acceptability lists for
substitutes in the major industrial use
sectors. These sectors include:

* Refrigeration and air conditioning;

* Foam blowing;

* Solvents cleaning;

+ Fire suppression and explosion
protection;

* Sterilants;

+ Aerosols;

» Adhesives, coatings and inks; and

» Tobacco expansion.

These sectors compose the principal
industrial sectors that historically
consumed the largest volumes of ozone-
depleting compounds.

As described in this original rule for
the SNAP program, EPA does not
believe that rulemaking procedures are
required to list alternatives as
acceptable with no limitations. Such
listings do not impose any sanction, nor
do they remove any prior license to use
a substance. Therefore, by this notice we
are adding substances to the list of
acceptable alternatives without first
requesting comment on new listings.

REFRIGERATION AND AIR CONDITIONING

However, we do believe that notice-
and-comment rulemaking is required to
place any substance on the list of
prohibited substitutes, to list a
substance as acceptable only under
certain conditions, to list substances as
acceptable only for certain uses, or to
remove a substance from the lists of
prohibited or acceptable substitutes. We
publish updates to these lists as separate
notices of rulemaking in the Federal
Register.

The Agency defines a “‘substitute” as
any chemical, product substitute, or
alternative manufacturing process,
whether existing or new, intended for
use as a replacement for a class I or class
II substance. Anyone who produces a
substitute must provide EPA with
health and safety studies on the
substitute at least 90 days before
introducing it into interstate commerce
for significant new use as an alternative.
This requirement applies to substitute
manufacturers, but may include
importers, formulators, or end-users,
when they are responsible for
introducing a substitute into commerce.

You can find a complete chronology
of SNAP decisions and the appropriate
Federal Register citations from the
SNAP section of EPA’s Ozone Depletion
World Wide Web site at www.epa.gov/
ozone/title6/snap/chron.html. This
information is also available from the
Air Docket (see ADDRESSES section
above for contact information).

List of Subjects in 40 CFR Part 82

Environmental protection,
Administrative practice and procedure,
Air pollution control, Reporting and
recordkeeping requirements.

Dated: March 1, 2002.
Paul Stolpman,
Director, Office of Atmospheric Programs,
Office of Air and Radiation.

Appendix A—Summary of Acceptable
Decisions

End-use Substitute Decision Further information
Very low temperature refrigeration (new | PFC-1102HC, PFC-662HC, PFC- | Acceptable.
equipment only). 552HC and FLC-15 as substitutes
for CFC-13, CFC-113, CFC-114
and blends thereof.
Very low temperature refrigeration (ret- | Hydrofluoroether-7000 as a substitute | Acceptable.
rofit and new). for HCFC-123.
Industrial process refrigeration (retrofit | Hydrofluoroether-7000 as a substitute | Acceptable.
and new). for CFC-11 and CFC-113.
ISCEON 39TC as a substitute for | Acceptable.
CFC-12.
R-404A as a substitute for HCFC-22. Acceptable.
Non-mechanical heat transfer (retrofit | Hydrofluoroether-7000 as a substitute | Acceptable.
and new). for CFC-11 and CFC-113.
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REFRIGERATION AND AIR CONDITIONING—Continued

End-use Substitute Decision Further information
Centrifugal chillers (retrofit and new) .... | ISCEON 39TC as a substitute for | Acceptable.
CFC-12.
Industrial process air conditioning (ret- | ISCEON 39TC as a substitute for | Acceptable.
rofit and new). CFC-12.
Cold storage warehouses (retrofit and | ISCEON 39TC as a substitute for | Acceptable.
new). CFC-12.
Ice skating rinks (retrofit and new) ........ ISCEON 39TC as a substitute for | Acceptable.
CFC-12.
The following end-uses (retrofit and | R125/134a/600a (28.1/70.01/1.9)] as a | Acceptable.
new): sustitute for HCFC-22.
« Centrifugal chiller
« Reciprocating chillers
« Industrial process refrigeration
 Industrial process air-conditioning
« Refrigerated transport
« Residential air conditioning and
heat pumps
» Residential dehumidifiers
* Motor vehicle air conditioning,
buses only
The following end-uses (retrofit and | NU-22/ISCEON 59 [R-125/134a/600 | Acceptable ........... EPA expects that manufacturers, in-
new): (46.6/50.0/3.4] as a substitute for stallers and servicers of refrigeration
¢ Household and light commercial HCFC-22. and air-conditioning systems will fol-
air-conditioning low all applicable industry practices
« Centrifugal chiller and technical standards, including
« Reciprocating chillers but not limited to standards issued
« Screw chillers by the American Society of Heating,
« Industrial process refrigeration Refrigerating and Air-conditioning
« Industrial process air-conditioning Engineers (ASHRAE), and that expo-
« Cold storage warehouses sures will be kept within all applica-
* Refrigerated transport ble American Industrial Hygiene As-
« Retail food refrigeration sociation (AIHA) and American Con-
» Commercial ice machines ference of Governmental Industrial
« Vending machines Hygienists (ACGIH) occupational ex-
* Water coolers posure limits.
« Household refrigerators
* Household freezers
« Ice skating rinks
* Non-mechanical heat transfer
Aerosol SoIVENtS .......c.ccccvveviieniiiciieene. HFC-245fa as a substitute for CFC— | Acceptable ........... EPA expects that the workplace envi-
113 and HCFC-141b. ronmental exposure will not exceed
the Workplace Environmental Expo-
sure Limit of 300 ppm and that users
will observe the manufacturer's rec-
ommendations in MSDSs.
Adhesives, Coatings, and Inks
Adhesives, coatings, and inks ............... Hydrofluoroether-7100 as a substitute | Acceptable.
for CFC-113, HCFC-141b, and
methyl chloroform.
Adhesives, coatings, and inks ............... Hydrofluoroether-7200 as a substitute | Acceptable.

for CFC-113,
methyl chloroform.

HCFC-141b, and

Appendix B—New Information
Available

NON-AEROSOL CLEANING SOLVENTS

End-use

Substitute

Information available

Metal cleaning, Electronics clean-
ing, Precision cleaning.

HCFC-225ca/ch

Report on benchmark dose analysis of acceptable exposure limit for
HCFC-225ca/ch, HCFC-225ca, and HCFC-225ch. See Docket A—
91-42, item IX-B-73.
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NON-AEROSOL CLEANING SOLVENTS—Continued

End-use

Substitute

Information available

Aerosols

Aerosol solvents ..........ccceecvveeeeeeeenn,

HCFC-225cal/ch

Report on benchmark dose analysis of acceptable exposure limit for
HCFC-225ca/ch, HCFC-225ca, and HCFC-225ch. See Docket A—
91-42, item IX-B-73.

[FR Doc. 02-6848 Filed 3—21-02; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Parts 410, 411, 413, 424, and
489

[CMS-1163-CN]
RIN 0938-AK47

Medicare Program; Prospective
Payment System and Consolidated
Billing for Skilled Nursing Facilities;
Correction

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.

ACTION: Final rule; correction.

SUMMARY: This document corrects
technical errors that appeared in the
final rule published in the Federal
Register on July 31, 2001 entitled
“Medicare Program; Prospective
Payment System and Consolidated
Billing for Skilled Nursing Facilities—
Update”.

EFFECTIVE DATE: This correction is
effective October 1, 2001, except for
certain wage index corrections that are
effective December 1, 2001.

FOR FURTHER INFORMATION CONTACT: Bill
Ullman, (410) 786—5667.

SUPPLEMENTARY INFORMATION: In the July
31, 2001 final rule entitled “Prospective
Payment System and Consolidated
Billing for Skilled Nursing Facilities—
Update” (66 FR 39562), there were
several technical errors in the preamble
involving the SNF PPS wage index
values. Accordingly, we are correcting
several SNF PPS wage index values as
published in Table 7.

Specifically, effective October 1, 2001,
the wage index value for the
Albuquerque, NM Metropolitan
Statistical Area (MSA) (area 0200) is
corrected from 0.9750 to 0.9759, and the
wage index value for the Killeen-
Temple, TX MSA (area 3810) is
corrected from 0.7292 to 0.7940.

In addition, effective December 1,
2001, the wage index value for the
Boston, MA MSA (area 1123) is
corrected from 1.1289 to 1.1378, the
wage index value for the Savannah, GA
MSA (area 7520) is corrected from
0.9243 to 1.0018, and the wage index
value for the Killeen-Temple, TX MSA
(area 3810) is corrected again from
0.7940 (as corrected in the previous
paragraph) to 0.8471.

In accordance with our longstanding
policies, these technical and tabulation
errors are being corrected prospectively,
effective on the dates noted above. This
correction notice conforms the
published SNF PPS wage index values
to the prospectively revised values and
does not represent any changes to the
policies set forth in the final rule.

The corrections appear in this
document under the heading
“Correction of Errors”. The provisions
in this correction notice are effective as
if they had been included in the
document published in the Federal
Register on July 31, 2001, except for
those wage index corrections that we
specifically noted to be effective
December 1, 2001.

Waiver of Proposed Rulemaking

We ordinarily publish a notice of
proposed rulemaking in the Federal
Register to provide a period for public
comment before provisions of a notice
such as this take effect. We can waive
this procedure, however, if we find good
cause that a notice and comment
procedure is impracticable,
unnecessary, or contrary to the public
interest and incorporate a statement of
the finding and its reasons in the notice
issued.

We find it unnecessary to undertake
notice and comment rulemaking
because this notice merely provides
technical corrections to the regulations
and does not make any substantive
changes to the regulations. Therefore,
for good cause, we waive notice and
comment procedures.

Correction of Errors

In FR Doc. 01-18869 of July 31, 2001
(66 FR 39562), we are making the
following corrections:

Corrections to Preamble

1. On page 39572, in column 3 of
Table 7, “Wage Index for Urban Areas”,
the entry of “0.9750” for the
Albuquerque, NM MSA (area 0200) is
revised to read “0.9759”.

2. On page 39573, in column 2 of
Table 7, “Wage Index for Urban Areas”,
the entry of “1.1289” for Boston, MA
MSA (area 1123) is revised by adding
“1.1378 (effective December 1, 2001)”.

3. On page 39575, in column 3 of
Table 7, “Wage Index for Urban Areas”,
the entry of “0.7292" for the Killeen-
Temple, TX MSA (area 3810) is revised
to read ““0.7940” and by adding “0.8471
(effective December 1, 2001)”.

4. On page 39578, in column 1 of
Table 7, “Wage Index for Urban Areas”,
the entry of “0.9243"” for the Savannah,
GA MSA (area 7520) is revised by
adding ““1.0018 (effective December 1,
2001)”.

(Authority: Section 1888 of the Social
Security Act (42 U.S.C. 1395yy))
(Catalog of Federal Domestic Assistance
Program No. 93-773, Medicare—Hospital
Insurance; and Program No. 93.774,
Medicare—Supplementary Medical
Insurance Program)

Dated: March 14, 2002.
Dennis Williams,
Acting, Deputy Assistant Secretary for
Information Resources Management.
[FR Doc. 026757 Filed 3—21-02; 8:45 am]
BILLING CODE 4120-01-P

THE DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Parts 417 and 422
[CMS-1181—F]
RIN 0938-AK90

Medicare Program; Modifications to
Managed Care Rules Based on
Payment Provisions of the Medicare,
Medicaid, and SCHIP Benefits
Improvement and Protection Act of
2000, and Technical Corrections

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.
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ACTION: Final rule.

SUMMARY: This final rule revises the
regulations to reflect changes in the
Social Security Act (the Act), enacted in
certain sections of the Medicare,
Medicaid, and SCHIP Benefits
Improvement and Protection Act of
2000 (BIPA), relating to the
Medicare+Choice (M+C) program. This
final rule only makes conforming
changes to the regulations that
implement the sections of the BIPA, and
do not have any substantive effect.

This final rule also makes technical
corrections to the M+C regulation
published on June 29, 2000 (65 FR
40170). The remainder of the sections of
the BIPA relating to the M+C program
will be addressed in a subsequent
proposed rule.

DATES: This final rule is effective May
21, 2002.

FOR FURTHER INFORMATION CONTACT: Al
D’Alberto, (410) 786—1100.
SUPPLEMENTARY INFORMATION:

I. Background

A. Balanced Budget Act of 1997

Section 4001 of the Balanced Budget
Act of 1997 (BBA) (Pub. L. 105-33),
added sections 1851 through 1859 to the
Social Security Act (the Act) to establish
a new Part C of the Medicare program,
known as the Medicare+Choice (M+C)
program. Under section 1851(a)(1) of the
Act, every individual entitled to
Medicare Part A and enrolled under Part
B, except for individuals with end-stage
renal disease, could elect to receive
benefits either through the original
Medicare fee-for-service program or an
M+C plan, if one was offered where he
or she lived.

The primary goal of the M+C program
was to provide Medicare beneficiaries
with a wider range of health plan
choices through which to obtain their
Medicare benefits. The BBA authorized
a variety of private health plan options
for beneficiaries, including both the
traditional managed care plans (such as
those offered by health maintenance
organizations (HMOs)) that had been
offered under section 1876 of the Act,
and new options that were not
previously authorized. Three types of
M+C plans were authorized under the
new Part C:

* M+C coordinated care plans,
including HMO plans (with or without
point-of-service options), provider-
sponsored organization (PSO) plans,
and preferred provider organization
(PPO) plans.

* M+C medical savings account
(MSA) plans (that is, combinations of a
high-deductible M+C health insurance

plan and a contribution to an M+C
MSA).

* M+C private fee-for-service plans.

The BBA also enacted new
beneficiary protections and quality
assurance requirements, a new
methodology for paying risk contractors,
and new enrollment rules.

B. Medicare, Medicaid, and SCHIP
Balanced Budget Refinement Act of
1999

The Medicare, Medicaid, and SCHIP
Balanced Budget Refinement Act of
1999 (BBRA) (Pub.L. 106—113) amended
the M+C provisions of the Act. These
amendments were implemented in a
final rule with comment period
published in the Federal Register on
June 29, 2000 (65 FR 40170). We
received 5 comments in response to that
final rule, which will be part of the
future rulemaking implementing
discretionary provisions of the BIPA.

Section 501 of the BBRA amended
section 1851(e)(4) of the Act to permit
enrollees to receive certain rights
ordinarily effective when an M+C plan
terminates, at the time the beneficiary
receives notice of the termination, as
well as when the termination takes
effect. These rights include an open
enrollment period during which other
M+C plans must be open, and the right
to choose certain Medigap plans. It also
amended section 1851(e)(2) to provide
for continuous open enrollment for
institutionalized individuals.

Section 502 amended section
1851(f)(2) of the Act to provide that if
an election or change in election to an
M+C plan were made after the 10th day
of a calendar month, the election would
be effective the first day of the second
calendar month following the date the
election or change in election was made,
not the first calendar month. In section
503, which amended section
1876(h)(5)(B) of the Act, the BBRA also
permitted the extension or renewal of
Medicare cost contracts for an
additional 2 years, through December
31, 2004. Section 511(a) amended
section 1853(a) of the Act by revising
the original risk adjustment transition
schedule for calendar years (CY) 2000,
2001, and 2002.

Section 512 of the BBRA amended
section 1853 of the Act by adding a new
paragraph (i) to provide for new entry
bonus payments to encourage M+C
organizations to offer plans where there
were no M+C plans serving the area.
Section 513 amended section 1857(c)(4)
of the Act to reduce from 5 years to 2
years the period during which an M+C
organization that has terminated its
M+C contract is barred from entering
into a new M+C contract, and provided

for a new exception to this rule in cases
in which M+C payments are increased
by statute or regulation subsequent to
the decision to terminate.

M+C organizations were permitted to
elect to apply the premium and benefit
provisions of section 1854 of the Act
uniformly to separate segments of a
service area by the amendment in
section 515 of the BBRA. The annual
deadline for submission of adjusted
community rate proposals was changed
from May 1 to July 1 pursuant to section
516 of the BBRA, which amended
section 1854(a)(1) of the Act.

The annual adjustment in the national
per capita M+C growth percentage for
2002, found in section 1853(c)(6) of the
Act, was revised by section 517 of the
BBRA from a 0.5 percentage point
reduction to a reduction of 0.3
percentage points. Section 518 of the
BBRA amended section 1852(e)(4) of the
Act to make changes in the procedures
through which an M+C organization can
be deemed by a private accreditation
organization to meet certain M+C
requirements, and added new categories
of requirements that can be deemed to
be met.

Section 1852(e)(2) of the Act was
amended by section 520 of the BBRA to
provide that PPO plans are required to
meet only the quality assurance
requirements that apply to private fee-
for-service plans. Section 522 amended
section 1857(e) of the Act by basing the
M+C portion of the user fee on the
percentage of all Medicare beneficiaries
who have enrolled in M+C plans.

Finally, section 523 of the BBRA
amended section 1859(e)(2) of the Act to
provide that a religious fraternal benefit
society could offer any type of M+C
plan, and section 524 amended section
1877(b)(3) of the Act to specify that
certain Medicare rules that established
prohibitions on physician referrals did
not apply for purposes of M+C
organizations offering M+C coordinated
care plans, although they would apply
for purposes of M+C MSA plans and
private fee-for-service plans.

C. Medicare, Medicaid, and SCHIP
Benefits Improvement and Protection
Act of 2000

The Medicare, Medicaid, and SCHIP
Benefits Improvement Act of 2000
(BIPA) (Pub. L. 106-554), enacted
December 21, 2000, amended the M+C
provisions of the Act in sections 601
through 634. In this final rule, we are
only making conforming changes to the
regulations to reflect amendments made
in sections 601, 602, 603, 607, 608, 613,
619, and 634 of the BIPA. In those
sections the Congress mandated that the
Secretary take certain actions by certain
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deadlines, leaving no discretion in
implementing these mandates. In a
subsequent rulemaking, we will address
the remaining sections of the BIPA that
amend M+C provisions of the Act.

1. Increase in Minimum Payment
Amount

Section 601 amended section
1853(c)(1)(B) of the Act by establishing
new minimum payment amount rates
(floor rates) in CY 2001 for months after
February. The new monthly minimum
rates for March through December of
2001 are as follows:

» $525 for any payment area in a
Metropolitan Statistical Area (MSA)
within the 50 States and the District of
Columbia with a population of more
than 250,000;

* $475 for any other area within the
50 States; or

* not more than 120 percent of the
minimum amount rate for CY 2000 for
any area outside the 50 States and the
District of Columbia.

For January and February of 2001, the
minimum amount rate is the minimum
amount rate for the previous year
increased by the national per capita
M+C growth percentage, as described in
§422.254(b), for the year. Minimum
amount rates for January and February
2001 are based on the M+C rate book
published in the March 1, 2000
Announcement of Calendar Year (CY)
2001 Medicare+Choice Payment Rates.
These rates are published on the Centers
for Medicare & Medicaid Services (CMS)
web site at hitp://www.hcfa.gov/stats/
hmorates/aapccpg.htm. Minimum
amount rates established by the BIPA
for March through December 2001 are
published in the January 4, 2001
Revised Medicare+Choice (M+C)
Payment Rates for Calendar Year (CY)
2001. These rates are published on the
CMS web site at http://www.hcfa.gov/
stats/hmorates/aapccpg/htm.

The BIPA mandated that floor
payment amounts are no longer
established on a payment area basis. A
single floor rate is now assigned to all
payment areas (generally, a county)
within MSAs of a certain size, and
another floor rate is assigned to all other
payment areas. If a payment area is
located in an MSA with a population
greater than 250,000, the BIPA changed
the floor rate for that payment area,
effective March 1, 2001. As a result, pre-
BIPA revisions to prior years’ growth
estimates for that payment area cannot
be linked to post-BIPA revisions for that
payment area. Thus, revisions to prior
years’ growth estimates for area-specific
rates will differ from revisions to prior
years’ growth estimates for floor rates.

We are revising § 422.252(b) to reflect
these changes.

2. Increase in Minimum Percentage
Increase

Section 602 amended section
1853(c)(1)(C) of the Act by specifying
that for March through December 2001,
the minimum percentage increase rate is
changed to 103 percent of the annual
M+C capitation rate for a payment area
for 2000. For January and February of
2001, for 2002, and for each succeeding
year, the minimum percentage increase
rate will be 102 percent of the prior
year’s annual M+C capitation rate. We
have reflected this provision in
§422.252(c).

3. Phase-In of Risk Adjustment

Section 603 amended section
1853(a)(3)(C) of the Act by specifying
that for CY 2002 and CY 2003, the risk
adjustment method will be used to
adjust only 10 percent of the M+C
payment rate. (The BBRA provided that
for 2002 the risk adjustment method
would be used to adjust not more than
20 percent of the rate.) Under the BIPA,
therefore, we will continue to apply the
transition percentages applied in CYs
2000 and 2001, which are 90 percent
demographic method and 10 percent
risk adjusted method based on inpatient
data, through CY 2003. This change for
CY 2002 was announced in the January
12, 2001 Advance Notice of
Methodological Changes for Calendar
Year (CY) 2002 Medicare+Choice (M+C)
Payment Rates, which was published on
our web site at http://www.hcfa.gov/
stats/hmorates/45d2001.

Under section 603 of the BIPA, for CY
2004, risk adjustment is to be based on
both inpatient hospital and ambulatory
data, and the percentage of the M+C
payment rate that is risk adjusted is to
increase to 30 percent of the capitation
rate. The risk adjustment percentage is
to increase to 50 percent in 2005, 75
percent in 2006, and 100 percent in
2007 and succeeding years. We are
revising § 422.256 to reflect these
changes.

Although the risk adjustment
methodology will not be based on both
inpatient hospital and ambulatory data
until 2004, we have been collecting
physician and hospital outpatient data
since 2001. In a letter to the American
Association of Health Plans, the Health
Insurance Association of America, the
Blue Cross and Blue Shield Association,
and all M+C organizations, dated May
25, 2001, the Secretary suspended the
required filing of physician and hospital
outpatient department encounter data
through July 1, 2002, in contemplation
of a re-assessment of our approach to

implementing comprehensive risk
adjustment.

4. Full Implementation of Risk
Adjustment for Congestive Heart Failure
Enrollees for 2001

Section 607 amended section
1853(a)(3)(C) of the Act to provide for
full implementation of risk adjustment
for congestive heart failure enrollees for
2001. Under the BBRA, the phase-in
amount for risk adjustment was 10
percent in 2001. This section of the
BIPA provides for 100 percent
implementation of risk adjustment in
2001 for each enrollee who, as
determined under the risk adjustment
methodology, has a qualifying
congestive heart failure inpatient
hospital discharge diagnosis that
occurred July 1, 1999 through June 30,
2000. This provision only applies,
however, to enrollees who are enrolled
in a coordinated care plan that was the
only coordinated care plan, as of
January 1, 2001, offered in the area
where the enrollee lives. Full
implementation of risk adjustment for
congestive heart failure began January 1,
2001, and is not included in the
computation of the M+C capitation
rates. Payments began in the spring of
2001, retroactive to January 1, 2001, and
will end on December 31, 2001. We will
revise § 422.256 to reflect these changes.

5. Expansion of Application of
Medicare+Choice New Entry Bonus

Section 608 of the BIPA amended
section 1853(i)(1) of the Act to expand
the application of the new entry bonus
to M+C organizations that enter
payment areas (generally counties) that
have been unserved since January 1
2001. The BBRA established bonus
payments to encourage M+C
organizations to offer plans in areas that
otherwise would not have an M+C plan
available. The application of the new
entry bonus is governed by three factors:
the definition of unserved payment area,
the date a plan is first offered, and the
period of application of the bonus plan.

First, the BBRA, in section 512,
defined a previously unserved payment
area as:

* A payment area in which an M+C
plan has not been offered since 1997; or
e A payment area in which an M+C

plan (or plans) had been offered since
1997, but in which every M+C
organization offering an M+C plan in
that payment area since then has
notified CMS (no later than October 13,
1999) that it would no longer offer M+C
plans in that payment area as of January
1, 2000.

Second, under our interpretation of
section 608, the date on which a plan is
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considered to be first offered is the date
on which our contract with the M+C
organization becomes effective and M+C
beneficiaries may enroll in the plan.
Two or more M+C organizations may be
eligible for the bonus in the same
previously unserved payment area if
their M+C plans are first offered on the
same date.

Third, the BBRA specified that the
new entry bonus payments would only
apply to M+C plans that are first offered
during the period beginning January 1,
2000 and ending on December 31, 2001
(the period of application). This period
of application is a 2-year window
during which an M+C organization that
enters a previously unserved payment
area and offers the first M+C plan in that
area will be eligible to begin receiving
bonus payments.

Finally, the BBRA specified that the
bonus payments to an eligible M+C
organization would be 5 percent of the
total monthly payment for that payment
area for the first 12 months in the
previously unserved payment area, and
3 percent for the second 12 months.

Section 608 of the BIPA extended by
1 year (to January 1, 2001) the time
period during which an area could
become an unserved payment area. The
BIPA mandated that a payment area
now will be considered a previously
unserved payment area if:

* An M+C plan (or plans) had been
offered since 1997; and

+ Every M+C organization offering an
M+C plan in that payment area since
then has notified CMS (no later than
October 3, 2000) that it would no longer

offer M+C plans in that payment area as
of January 1, 2001.

The effect of this section of the BIPA
was to include additional payment areas
in the definition of previously unserved
payment area. The BBRA definition of a
previously unserved payment area as a
payment area in which an M+C plan has
not been offered since 1997 remains
unchanged.

Table 1 shows a comparison of the
two different time periods in effect for
the new entry bonus. Although the BIPA
changed the time period defining a
previously unserved payment area, it
did not change the time period during
which an M+C plan must first be offered
(the period of application). The two
time periods are the same: from January
1, 2000 through December 31, 2001.

TABLE 1.—COMPARISON OF BBRA AND BIPA PROVISIONS ON NEW ENTRY BONUS

Provision

BBRA BIPA

Date a payment area becomes previously unserved

Period of application (the window for M+C organizations to first offer an M+C plan in

an unserved area).

By January 1, 2000

January 1, 2000 through
December 31, 2001.

By January 1, 2000 or by
January 1, 2001.

January 1, 2000 through
December 31, 2001.

We discussed the BIPA amendment to
the new entry bonus in the January 12,
2001 Advance Notice of Methodological
Changes for Calendar Year 2002
Medicare+Choice Payment Rates,
published on our website at http://
www.hcfa.gov/stats/hmorates/cover01,
and in the March 1, 2001
Announcement of Calendar Year 2002
Medicare+Choice Payment Rates. In the
March 1 announcement, we indicated
that the 1-year extension in the time
period defining an unserved area
mandated by the BIPA also applied to
the 2-year period of application. In
effect, this would extend the end of the
period of application window from
December 31, 2001 to December 31,
2002. As a result, we stated that an M+C
organization first offering a plan in a
previously unserved payment area on
January 1, 2002 would be eligible for the
bonus payments.

After further analysis, we have
determined that while the BIPA did
expand the time period used to define
a previously unserved payment area, it
did not extend the period of application
window during which an M+C
organization must first offer a plan in a
previously unserved area. The period of
application remains January 1, 2000
through December 31, 2001. For
example, an M+C organization that first
offers a plan in a previously unserved
payment area on January 1, 2002 would
not be eligible for the new entry bonus

payments. However, if the M+C
organization first offers a plan in a
previously unserved payment area prior
to January 1, 2002, then the M+C
organization would have first offered an
M+C plan within the period of
application and the organization would
be eligible for new entry bonus
payments.

We have reflected the changes in
section 608 by the addition of
§422.250(g)(2)(iii).

6. Timely Approval of Marketing
Material That Follows Model Marketing
Language

Section 613 of the BIPA amended
section 1851(h) of the Act by altering
the review period for marketing
materials that utilize, without
modification, proposed model language
as specified by us. The review period for
these marketing materials was reduced
from 45 days to 10 days. All other
marketing materials will remain subject
to the 45-day review period. We have
revised §422.80(a)(1) to reflect this
change.

7. Restoring Effective Date of Elections
and Changes of Elections of
Medicare+Choice Plans

Section 619 of the BIPA amended
section 1851(f) of the Act to reestablish
the original BBA effective date of
elections or changes in elections to M+C
plans during an open enrollment period.

The effective date for these elections in
the BBA provisions establishing the
M+C program was the first day of the
calendar month following the election
or change in election during an open
enrollment period. The BBRA changed
this effective date in the case of an
election or change in election made after
the 10th of the month. Under the BBRA,
an election or change in election made
after the 10th of the month during an
open enrolment period was effective the
first day of the second calendar month
after the election or change in election.
Section 619 of the BIPA reestablishes
the original provision making an
election or change of election made
during an open enrollment period
effective the first day of the calendar
month following the election, regardless
of the day of the month on which the
election or change of election is made.
We are revising § 422.68(c) to reflect this
change, which was effective on June 1,
2001.

8. Service Area Expansion for Medicare
Cost Contracts During Transition Period

Section 634 of the BIPA amended
section 1876(h)(5) of the Act by revising
the limitation on expansion of service
areas for cost contracts. We must now
accept and approve applications to
expand the service area of cost contracts
if they are submitted on or before
September 1, 2003 and we determine
that the organization continues to meet
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the requirements applicable to the
organization and to cost contracts under
section 1876 of the Act. We are revising
§417.402(b) to reflect this change.

D. Technical Corrections

We are making a number of technical
corrections to part 422. These
corrections are technical and editorial in
nature and do not alter the substance of
the regulations. In some sections, they
represent material that was
inadvertently changed or omitted in the
final rule published on June 29, 2000
(65 FR 40170). In §422.100(d), in order
to make clear that no change was
intended in the final rule, we are
restoring the words “level of”” before
“cost-sharing”, as they appeared before
“cost-sharing” in the June 26, 1998
interim final rule. This also makes the
language consistent with the reference
to the “level of cost-sharing” in
§422.304(b)(1).

In §422.100(g)(2), we are restoring
language that was inadvertently deleted
in the final rule, by inserting, at the end
of the sentence, before the word “;and”,
the words ”’, promote discrimination,
discourage enrollment, steer subsets of
Medicare beneficiaries to particular
M+C plans, or inhibit access to
services.” While these concepts
arguably are captured in the reference to
designing benefits to “discriminate”
against particular beneficiaries, we want
to clarify that the deletion of this
language (which was not discussed in
the preamble to the final rule) was not
intended to make any change in our
standards of review in this area.

In §422.506(a)(4), we are correcting
the number of years an M+C
organization must wait to enter into a
new contract with us after not renewing
a contract, which is 2 years, not 5 years,
as stated in the current rule. We are also
making the same correction to
§422.512(e), by changing the “5” to a
“2”, to indicate the number of years an
M+C organization must wait to enter
into a new contract with us after they
have terminated a contract.

II. Provisions of This Final Rule

The provisions of this final rule are as
follows:

* In §417.402, we are revising
paragraph (b) to indicate that we must
accept and approve service area
expansion applications, provided they
are submitted on or before September 1,
2003, and we determine that the
organization continues to meet the
requirements in section 1876 of the Act
pertaining to cost contractors and the
requirements in its cost contract.

* In §422.68(c), we are indicating
that for an election, or change in

election, made during an open
enrollment period, coverage is effective
as of the first day of the first month
following the month in which the
election, or change in election, is made.

* In §422.80, we are revising
paragraph (a)(1) to indicate that the
review period for marketing materials
that utilize, without modification,
proposed model language as specified
by us, will be 10 days, not the 45 days
required for all other marketing
materials.

* In §422.250, we are revising
paragraph (g)(2) to extend the category
of previously unserved payment areas to
include a payment area in which every
M+C organization that offered an M+C
plan in that payment area notified us by
October 3, 2000 that it will no longer
offer an M+C plan in that payment area
effective January 1, 2001. New entry
bonus payments may be made to M+C
organizations that first enter these
payment areas from January 1, 2000
through December 31, 2001.

* In §422.252, we are revising
paragraph (b) to indicate that the
minimum amount rate (floor rate) for a
payment area for 1999, 2000, and
January and February of 2001 is the
minimum amount rate for the preceding
year, increased by the national per
capita growth percentage, as described
in § 422.254(b), for the year. The floor
rates for January and February 2001 are
published in the March 1, 2000
Announcement of Calendar Year 2001
Medicare+Choice Payment Rates (http:/
/www.hcfa.gov/stats/hmorates/cover01).
For March through December, 2001, the
minimum amount rate for any area in an
MSA within the 50 States and the
District of Columbia with a population
of more than 250,00 is $525; and for any
other area within the 50 States, it is
$475. For any area outside of the 50
States and the District of Columbia, the
minimum amount rate cannot exceed
120 percent of the minimum amounts
for those areas for CY 2000. We will also
indicate in that section that for 2002,
and each succeeding year, the minimum
amount rate is the minimum amount for
the preceding year, increased by the
national per capita growth percentage,
as described in § 422.254(b), for the
year.

We are also revising paragraph (c) to
indicate that the minimum percentage
increase for 1999, 2000, and January and
February of 2001 is 102 percent of the
annual M+C capitation rate for the
preceding year. For March through
December of 2001, the minimum
percentage increase rate is 103 percent
of the annual M+C capitation rate for
2000. For 2002, and for each succeeding
year, the minimum percentage increase

is 102 percent of the annual M+C
capitation rate for the preceding year.

* In §422.256, we are revising
paragraph (d) to indicate changes to the
phase-in schedule for risk adjustment.
For payments beginning January 1, 2000
and ending December 31, 2003, the risk
factor will be based on the inpatient
hospital data and will comprise 10
percent of the monthly payment. For
January 1, 2001 through December 31,
2001 only, this factor comprises 100
percent of the monthly payment for
enrollees with a qualifying inpatient
diagnosis of congestive heart failure
who are enrolled in a coordinated care
plan that is the only coordinated care
plan offered on January 1, 2001 in the
enrollee’s county. For payments
beginning January 1, 2004, and for all
succeeding years, the risk factor will
include both inpatient and ambulatory
data. The health status risk factor will
be phased in according to the following
schedule: 30 percent in 2004; 50 percent
in 2005; 75 percent in 2006; and 100
percent in 2007 and succeeding years.

The technical corrections in this final
rule are as follows:

* In §422.100(d)(2), we are correcting
an omission by inserting the words
“level of” before “cost-sharing”, so that
the sentence reads ““At a uniform
premium, with uniform benefits and
level of cost-sharing throughout the
plan’s service area, or segment of service
area as provided in § 422.304(b)(2).”

* In §422.100(g)(2), we are correcting
an omission by inserting a phrase at the
end of the section, so that it reads “M+C
organizations are not designing benefits
to discriminate against beneficiaries,
promote discrimination, discourage
enrollment, steer subsets of Medicare
beneficiaries to particular M+C plans, or
inhibit access to services; and”.

» In §422.250(g)(2)(ii), we are making
a correction by deleting the word “any”
and replacing it with the word “all”.

» In §422.506(a)(4), we are correcting
the number of years an M+C
organization must wait to enter into a
new contract with us after deciding not
to renew a contract by deleting the “5”
and replacing it with a ““2”".

* In §422.512(e), we are making the
same correction by changing the “5” to
a “2”, to indicate the number of years
an M+C organization must wait to enter
into a new contract with us after
terminating a contract.

II1. Collection of Information
Requirements

Under the Paperwork Reduction Act
of 1995 (PRA), we are required to
provide 60 days notice in the Federal
Register and solicit public comment
when a collection of information
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requirement is submitted to the Office of
Management and Budget (OMB) for
review and approval. In order to fairly
evaluate whether an information
collection should be approved by OMB,
section 3506(C)(2)(A) of the PRA
requires that we solicit comment on the
following issues:

* Whether the information collection
is necessary and useful to carry out the
proper functions of the agency;

* The accuracy of our estimate of the
information collection burden;

* The quality, utility, and clarity of
the information to be collected; and

» Recommendations to minimize the
information collection burden on the
affected public, including automated
collection techniques.

This document does not impose
information collection and
recordkeeping requirements.
Consequently, it need not be reviewed
by the Office of Management and
Budget under the authority of the
Paperwork Reduction Act of 1995.

IV. Regulatory Impact

A. Overall Impact

We have examined this final rule as
required by Executive Order 12866

(September 1993, Regulatory Planning
and Review), the Unfunded Mandate
Reform Act (UMRA, Pub. L. 104—4), the
Regulatory Flexibility Act (RFA, Pub.L.
96—354, September 19, 1980), and the
Federalism Executive Order 13132.

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives, and,
if regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects; distributive impacts;
and equity). A regulatory impact
analysis (RIA) must be prepared for
major rules with economically
significant effects ($100 million or more
in any one year).

As a result of changes to the M+C
regulations that reflect provisions of the
BIPA specified in sections 601, 602,
603, 607, 608, 613, 619, and 634, we
have determined that this final rule is a
major rule with economically significant
effects, as defined in Title 5, United
States Code, section 804(2), and under
Executive Order 12866. The BIPA
provisions addressed in this final rule
will result in expenditures by the
Federal government of more than $100

million annually. We estimate its
impact will be to increase the aggregate
payments to M+C organizations by
approximately $1 billion in 2001, and
approximately $11 billion during the 5-
year period from FY 2001 through FY
2005.

Table 2 shows the estimated
expenditures under these provisions of
the BIPA for this 5-year period. The
estimates are rounded to the nearest $5
million, with estimates of less than $5
million represented as $0 in the table.
All assumptions applied in calculating
the estimates were consistent with the
assumptions underlying the President’s
FY 2002 budget baseline. The total
direct impact of approximately $7
billion does not include the additional
impact of approximately $4 billion
attributable to the indirect effect of
increases in fee-for-service expenditures
over the same 5-year period. Thus, all
provisions of the BIPA addressed in this
final rule are expected to increase
aggregate payments to M+C
organizations by approximately $11
billion over the next 5 years, beginning
with $1 billion for 2001. The new
payment rates are effective March 1,
2001.

TABLE 2.—ESTIMATED EXPENDITURES FOR BIPA PROVISIONS IN THIS FINAL RULE

BIPA section and provision

Additional cash expenditures,
2001-2005 (in millions)

Sec. 601:
Increase minimum payment amounts:
Hospital Insurance (Part A)

Supplementary Medical Insurance (Part B)

Sec. 602:

Increase minimum % pay increase for 2001

Sections 601 and 602 Total
Sec. 603:
Phase-in of risk adjustment:

$610.
$540.

Included in figures for Section
601.
$1,150.

Hospital Insurance (Part A)
Supplementary Medical Insurance (Part B) ..
Section 603 Total

Sec. 607:
Full risk adjustment in 2001 for Congestive Heart Failure enrollees:
Hospital Insurance (Part A)
Supplementary Medical Insurance (Part B)

Section 607 Total

Sec. 608:
EXpand M+C NEW ENEIY DOMNUS .....cc.oiiiiiiiiiiiieitt ettt ettt sb e s e et e bee e

Sec. 613:

Timely approval of marketing materials
Sec. 619:

Restore effective date of elections
Sec. 634:

Service area expansion for Medicare cost contracts

Total, direct impact of the provisions in this rule

Total, indirect impact of increases in fee-for-service expenditures ...

Total, direct and indirect impacts

$3,310.
$2,430.
$5,740.

$50.
$40.
$90.

Not estimable, due to unknown
number of eligible M+C organi-
zations. Likely to be $0. (Provi-
sion is in effect less than 5
years.)

Not applicable.
Not applicable.
Not applicable.
$6,980.

Approximately $4,000.
Approximately $11,000.
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The distribution of expenditures for
the BIPA provisions included in this
final rule varies by whether or not the
payment areas served by the M+C
organization are floor payment areas,
and which type of floor applies. Under
the M+C payment methodology
prescribed in the BBA, the payment rate
for each payment area for a year is the
highest of three amounts:

¢ The minimum payment rate
amount, or floor rate;

» The minimum percent increase rate,
which is the payment amount received
during the last year plus the minimum
percent increase for the current year; or

» A blended rate, which is an amount
derived from blending the payment area
specific rate with a national rate based
on historic spending under the original
Medicare fee-for-service program.

Generally, a payment area is the same
as a county. Floor payment areas are
payment areas that receive the

minimum, or floor payment rate
amounts. Under the provisions of the
BIPA, there are now two categories of
floor payment areas, those in MSAs
with populations of 250,000 or more
that receive the $525 minimum payment
rate, and all other payment areas that
receive the $475 minimum payment
rate. The BIPA also specifies that from
March through December 2001, all
payment areas for which the minimum
percentage rate is the highest rate (the
non-floor payment areas) will receive
103 percent of the prior year’s payment
rate amount.

Figure 1 shows the distribution of the
three types of payment rates assigned to
payment areas in 2001. A high
proportion of payment areas receive the
$475 floor rate. This floor rate
predominates in the mountain states of
the Western region and the west-central
sections of the Midwest. (In CY 2001, all

Figure 1
2001 Medicare+Choice Payment Rates, by

non-floor rates are the minimum
percentage increase, since no payment
areas receive a blended rate.)

For most rural areas in the United
States, the M+C payment rate is the
floor rate. In the June 2001 Report to the
Congress, MedPAC examined the
differences between urban and rural
areas. The report stated that in 2000, 94
percent of Medicare beneficiaries living
in a Metropolitan Statistical Area (MSA)
with at least 1 million people had at
least one M+C HMO offered where they
lived. In contrast, only 16 percent of
beneficiaries living adjacent to an MSA,
but in an area without a town of at least
10,000 people had the option to enroll
in an M+C HMO. Only 5 percent of the
beneficiaries who lived in completely
rural areas (not adjacent to any large or
small MSA) had an M+C HMO option
available where they lived.

BILLING CODE 4120-01-P

Payment Area’”

$475 floor rate
$525 floor rate
Non-floor rate

""Source: Medpac, Report to the Congress, June 2001

BILLING CODE 4120-01-C

Table 3 shows how the distribution of
enrollees, payment areas, and payment

increases varies according to the three
payment categories mandated by the
BIPA. Enrollment figures include all

enrollees as of January 2001 and
payment area figures are based on only
those areas that have M+C enrollees.
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Payment increases refer to the difference
between pre-BIPA rates and the BIPA
mandated 2001 rates that are effective
March through December 2001.

Non-floor payment areas receive the
smallest average payment increase of 1
percent above the pre-BIPA rates for CY
2001, and 75 percent of all M+C

enrollees reside in these areas. The 53
percent of payment areas that receive
the $475 floor rate for CY 2001 have
payment increases, on average, of 8
percent. Two percent of all M+C
enrollees live in these payment areas.
The largest average increase in payment

rates are in payment areas that receive
the new $525 floor, where

approximately one-quarter of all M+C
enrollees live. The 18 percent of
payment areas assigned the $525 floor

receive an average payment increase of
9.7 percent.

TABLE 3.—DISTRIBUTION OF ENROLLEES AND PAYMENT INCREASES FOR 2001, BY THE BIPA PAYMENT CATEGORY
[In percent]

Percent of pay-

Percent of M+C ; Average
Payment category enrollees in pay- rgg;]r%g;etacsar payment in-

ment category egory crease
$A75 FlOOr PAYMENE @IrEAS ....veiveiiitieiiie ittt ettt ettt ettt nbe et e s b e sane s 2 55 8.3
$525 floor payment areas 23 15 9.7
NON-FlOOF PAYMENT GIrEAS ....eeiiiviieeiiiie e it e et eeee e st e e se e e s aae e e s be e e ensbeeessaeeesnsaeeessseaeassneeeanes 75 30 1.0

Table 4 shows M+C enrollment by
payment categories and geographical
region. The table is based on January
2001 enrollment, and includes M+C
enrollees in coordinated care and
private fee-for-service M+C plans, but
not enrollees in cost or other non-risk

plans. Within each of the four Census

regions, the States are ordered by size of

M+C enrollment as of January 2001.
Although the map in Figure 1 may

show that all three types of payment

categories are present in a State, Table

4 may show that there are no M+C

enrollees in 1 or 2 of the payment
categories. For example, the map shows

that South Dakota has at least 1 payment
area that is assigned the non-floor rate,
but Table 4 shows that there are no M+C

TABLE 4.—PERCENT OF M+C ENROLLEES IN EACH STATE, BY BIPA PAYMENT CATEGORY

enrollees in the non-floor areas.

Enrollee residence

[N = LT T SRR PRR
Northeast:
Connecticut
New Jersey
PeNNSYIVANIA .....cooiiiiiiiiiie e
Massachusetts ..
New York
Rhode Island
New Hampshire
Maine
Vermont
Midwest:
Michigan
Illinois
Indiana .
(O] 41T SO PRRRR ORI
ST 10 | PP SRPTN
Kansas ....
lowa ........
Minnesota
Nebraska
N. Dakota ...
S. Dakota ...
Wisconsin
South:
AlADAMA ...
Dist. of Columbia .
Georgia
LOUISIANA ..iieeiiiiiiiiee ettt e e a e e e et a e e e e
Maryland ....
Delaware .
Florida
=)= K TP
W. Virginia .
Mississippi

In percent

Percent enroll- | Percent enroll- | Percent enroll- | Total M+C en-
ees in low-floor | ees in high-floor | ees in non-floor | rollees, January

payment areas | payment areas | payment areas 2001
2 23 T5 | o
None <1 100 67,051
None 2 98 154,100
2 4 94 507,626
None 14 86 220,246
2 26 72 393,403
None 72 28 57,368
10 90 None 1647
80 20 None 271
100 None None 96
<1 6 94 78,057
4 24 72 149,886
2 50 48 11,428
2 52 46 237,371
2 54 44 124,584
<1 70 28 26,133
8 92 None 2,446
2 98 None 38,804
2 98 None 8,305
100 None None 54
100 None None 585
12 88 None 33,068
<1 <1 100 54,285
None None 100 3,715
<1 <1 100 38,685
<1 <1 100 92,055
<1 <1 100 15,220
4 None 96 799
<1 8 92 667,825
2 8 92 203,968
18 2 82 5,334
14 8 78 1,252
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TABLE 4.—PERCENT OF M+C ENROLLEES IN EACH STATE, BY BIPA PAYMENT CATEGORY—Continued
In percent
Enrollee residence Percent enroll- Percent enroll- Percent enroll- Total M+C en-
ees in low-floor | ees in high-floor | ees in non-floor | rollees, January
payment areas | payment areas | payment areas 2001
TENNESSEE ..eeveeiiieeiiiiiee e ettt e e e s e e e e s e st et e e e s e snnnbeeeeeeennntnees 2 44 52 31,930
ATKBNSAS ....uviiiiiiie ettt e e e e e e e e et e e e e s e s b e e e e e e e atanes 34 40 26 17,722
S. Carolina . 36 54 10 475
Kentucky .... . <1 94 6 18,642
RV 10|10 SRR 2 92 6 11,196
N. CaroliNa ....c.eevieiiiee e 16 82 2 45,192
(O F= Ly o] 1 4 - PSR 4 92 2 46,830
West:

Y F- 1] - USSR 2 None 98 116
(O 111 {01 o1 N PSPPSR <1 8 92 1,469,716
Arizona .... 2 22 76 235,366
Nevada ... 2 22 74 45,030
(0] (] - Te o 1SR 8 54 38 130,181
WWVYOIMING ettt ettt e e st e e s st e e e sbbe e e e bbeeeenbeeaeanes 78 None 22 97
Washington 6 88 6 149,854
Utah .......... 38 60 2 351
IAAN0 <. 6 94 <1 5,344
NEW MEXICO ...vvviiiiiiee ittt ettt e et e e e e s e e e e e e e sarreaeaee e e 6 94 <1 27,946
Oregon 10 90 <1 136,707
Hawaii . 26 74 None 21,563
1Yo 1 ¢= g - PP PPPRRPRN 100 None None 165

Under the BIPA, M+C organizations
could qualify for higher payment rates,
and the statute mandated that the
increase in payments be used by the
M+C organizations in the following
ways:

* To reduce beneficiary premiums.

* To reduce beneficiary cost-sharing.

* To enhance benefits.

* To make contributions to a benefit
stabilization fund to reserve funds for

future use to offset premium increases
or benefit reductions.

 To stabilize or enhance the network
of health care providers.

* A combination of the above.

Table 5 describes how M+C
organizations choose to use the higher
payments for 2001 by showing the
percentage of M+C enrollment by each
type of fund use and within payment
categories ($475 floor, $525 floor, and
non-floor payment areas). Almost two-

thirds of M+C enrollees are in M+C
organizations that used the increased
funds for 2001 to enhance provider
networks only, and 17 percent of
enrollees are in M+C organizations that
selected multiple options. The largest
payment rate increases went to both
floor payment areas (see Table 3) and
M+C organizations serving these
payment areas were less likely to use
the increase in funds exclusively for
enhanced provider networks.

TABLE 5.—USE OF INCREASED PAYMENTS UNDER BIPA, BY PERCENT OF ENROLLMENT WITHIN PAYMENT CATEGORIES

[In percent]

Percent of
. | Percent of ltVI'+C Perceﬂt of It\/I_+C M+C etn_roll-
ot : Percent of tota enrollment in enrollment in ment in
M+C organizations uses of increased payment M+C enroliment $475 floor pay- $525 floor pay- non-floor
ment areas ment areas payment
areas
Reduced premium or cost-sharing only ..........cccccoeiiiieiiiiennieeeeeee 6 8.4 8.7 5.3
Added or enhanced benefits only 1 0.9 0 0.94
Used stabilization fund only ........ 11 0 2.8 14.2
Enhanced provider network only . 65 48.6 43.5 72.3
Used multiple OPtioNS .......cveiiiiiieiie e 17 42.1 45 7.3

The increases in payment rates also
had an impact on the premiums that
M+C organizations offered their
enrollees for 2001. After the increase in
payment rates, the national average
2001 premium for the plan with the
lowest premium that had the most
generous benefit package offered by an
M+C organization in a payment area
decreased by about $2 per month.

Currently, we have enrollment data at
the level of M+C organization contracts,
not at the level of individual plans
offered by M+C organizations. Thus, we
assigned contract level enrollment data
to the plan with the lowest premium
that had the most generous benefit
package offered by an M+C organization
in a payment area in each contract.
There may be several plans offered by

an M+C organization in a payment area,
some of which may have additional
benefits available for an additional
premium.

Premiums have tended to be highest
in payment areas where Medicare
payment rates have been the lowest.
Table 6 shows the impact of the increase
in payment rates on 2001 premiums.
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TABLE 6.—PREMIUM LEVELS BY PAYMENT CATEGORY, PRE- AND POST-BIPA

Pre-BIPA average Post-BIPA aver-
2001 premium for age 2001 pre-
Payment category “reprgsentative” mi%ms for ‘F‘)rep- Percent change
plans resentative” plans

All PAYMENT @rEAS ...oouviiiiiiiiiieii ettt st s es $25.44 $23.44 -7.9
$475 floor areas ..... 51.70 48.39 -6.4
$525 floor areas .. 37.75 31.51 —16.5
NON-FIOOF @IEAS ...ttt et b e 21.08 20.41 -3.2

Prior to the increase in payment rates,
20.5 percent of enrollees were paying
over $50 for 2001 premiums. The
increase in payment rates decreased this
share by 5 percentage points, so that
only 15.6 percent of enrollees pay
premiums over $50 in 2001. The
increase in payment rates had no effect
on the percentage of enrollees in the
plan with the lowest premium that had
the most generous benefit package
offered by an M+C organization in a
payment area with a zero dollar
premium for 2001. That share would
remain approximately 45 percent.

Drug coverage is most common in
payment areas with the highest payment
rates. Few M+C organizations have used
the increase in payment rates to add a
drug benefit. Prior to implementation of
the BIPA payment provisions,
approximately 69 percent of M+C
enrollees would have had drug coverage
in the plan with the lowest premium
that had the most generous benefit
package offered by their M+C
organization in the payment area in
2001. As a result of the BIPA payment
increases, 70 percent of enrollees (an
additional 61,000 enrollees) would have
drug coverage in the plan with the
lowest premium that had the most
generous benefit package offered by
their M+C organization in the payment
area in 2001. Payment areas with the
$475 floor recorded the largest change
in the percent of enrollees with drug
coverage in the plan with the lowest
premium that had the most generous
benefit package offered by an M+C
organization in a payment area as a
result of the changes in the BIPA,
increasing from 31 percent to 38
percent.

We have not considered alternatives
to lessen the impact or regulatory
burden of this final rule because the
provisions are mandated by the BIPA
and no additional burden is imposed by
us.
The RFA also requires agencies to
analyze options for regulatory relief of
small businesses, nonprofit
organizations, and governmental
agencies. Most hospitals and most other
providers and suppliers are small

entities, either by nonprofit status or by
having revenues of between $7.5 million
and $25 million annually. Individuals
and States are not included in the
definition of small entities.

We estimate that fewer than 5 out of
177 M+C contractors have annual
revenues of $7.5 million or less.
Approximately 35 percent of M+C
contractors have tax-exempt status, and
thus, for purposes of the RFA are
considered to be small entities. We have
examined the economic impact of this
final rule on M+C organizations,
including those that are tax-exempt, and
thus small entities, and we find that
overall the economic impact is
significant but positive, generating an
increase in payments. We have not
considered alternatives to lessen the
impact or regulatory burden of this final
rule because the provisions are
mandated by the BIPA and no burden is
imposed.

In addition, section 1102(b) of the Act
requires us to prepare a regulatory
impact analysis if a rule may have a
significant impact on the operations of
a substantial number of small rural
hospitals. This analysis must conform to
the provisions of section 603 of the
RFA. For purposes of section 1102(b) of
the Act, we define a small rural hospital
as a hospital located outside of an MSA
with fewer than 100 beds. Almost 2
percent of M+C enrollees reside in
payment areas outside MSAs, with floor
payment rates of $475 for March
through December of 2001. M+C
organizations in these payment areas
will receive, on average, an 8.3 percent
increase in payments for 2001.
Assuming BIPA-related payment
increases in both original Medicare and
the M+C program, small rural hospitals
in these payment areas could be in a
better position to renegotiate their
contracts with M+C organizations. This
could generate a positive increase in
payments to some small rural hospitals.
However, information on the payment
terms of contracts between M+C
organizations and providers is not
available, therefore, we are unable to
provide data on the level of this impact.

B. The Unfunded Mandates Act

Section 202 of the Unfunded
Mandates Reform Act of 1995 (UMRA)
requires that agencies assess anticipated
costs and benefits before issuing any
rule that may result in an annual
expenditure by State, local, or tribal
governments, in the aggregate, or by the
private sector, of $100 million. This
final rule would have no consequential
effect on the annual expenditures of any
State, local, or tribal government, or the
private sector. Therefore, we have
determined, and we certify, that this
final regulation would not result in an
annual expenditure by State, local, or
tribal governments, in the aggregate, or
by the private sector, of $100 million.

C. Federalism

Executive Order 13132 establishes
certain requirements that an agency
must meet when it promulgates a
proposed or final rule that imposes
substantial direct requirement costs on
State and local governments, preempts
State law, or otherwise has Federalism
implications. This final rule will impose
no direct requirement costs on State and
local governments, would not preempt
State law, or have any Federalism
implications.

In accordance with the provisions of
Executive Order 12866, this final rule
was reviewed by the Office of
Management and Budget.

V. Waiver of Proposed Rulemaking

We ordinarily publish a notice of
proposed rulemaking in the Federal
Register and invite public comment on
the proposed rule. The notice of
proposed rulemaking includes a
reference to the legal authority under
which the rule is proposed, and the
terms and substances of the proposed
rule or a description of the subjects and
issues involved. The notice of proposed
rulemaking can be waived, however, if
an agency finds good cause that notice
and comment procedures are
impracticable, unnecessary, or contrary
to the public interest, and it
incorporates a statement of the finding
and its reasons in the rule issued.



13288

Federal Register/Vol.

67, No. 56/Friday, March 22, 2002 /Rules and Regulations

Publishing a proposed rule is
unnecessary because this final rule only
makes conforming changes to the
regulations to implement those sections
of the BIPA in which the Congress
allowed no discretion as to the actions
to be taken and the times in which they
must be completed. These changes were
enacted by the Congress, and would be
in effect on the date mandated by the
legislation without regard to whether
they are reflected in conforming changes
to the regulation text, since a statute
controls over a regulation. In this final
rule we merely have revised the
regulation text to reflect these new
statutory provisions. The BIPA
provisions have been incorporated
virtually verbatim, with no
interpretation necessary. In accordance
with 5 U.S.C. 808(2), we do not believe
that publishing a notice of proposed
rulemaking is necessary, nor would it be
practicable given that a number of the
provisions have already taken effect
consistent with the effective dates
established under the BIPA.

Also, this final rule contains only
technical corrections to a prior final rule
with comment period published in the
Federal Register on June 29, 2000 (65
FR 40170). These technical corrections
are editorial in nature and do not alter
the substance of the regulations.

Therefore, we find good cause to
waive the notice of proposed
rulemaking and to issue this final rule.

List of Subjects
42 CFR Part 417

Administrative practice and
procedure, Grant programs-health,
Health care, Health facilities, Health
insurance, Health maintenance
organizations (HMO), Loan programs-
health, Medicare, Reporting and
recordkeeping requirements.

42 CFR Part 422

Administrative practice and
procedure, Health facilities, Health
maintenance organizations (HMO),
Medicare+Choice, Penalties, Privacy,
Provider-sponsored organizations (PSO),
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, the Centers for Medicare &
Medicaid Services amends 42 CFR
chapter IV as set forth below:

PART 417—HEALTH MAINTENANCE
ORGANIZATIONS, COMPETITIVE
MEDICAL PLANS, AND HEALTH CARE
PREPAYMENT PLANS

1. The authority citation for part 417
continues to read as follows:

Authority: Secs. 1102 and 1871 of the
Social Security Act (42 U.S.C. 1302 and
1395hh), secs. 1301, 1306, and 1310 of the
Public Health Service Act (2 U.S.C. 300e,
300e-5, 300e-9), and 31 U.S.C. 9701.

Subpart J—Qualifying Conditions for
Medicare Contracts

2.In §417.402, paragraph (b) is
revised to read as follows:

§417.402 Effective date of initial
regulations.
* * * * *

(b) The changes made to section 1876
of the Act by section 4002 of the
Balanced Budget Act of 1997 (BBA) are
incorporated in part 422 of this chapter,
except for changes affecting section
1876 cost contracts, which are
incorporated in subpart L of this part.
Upon enactment of the BBA (August 5,
1998), no new cost contracts are
accepted by CMS, except for current
Health Care Prepayment Plans that may
convert to section 1876 cost contracts.
Section 1876 cost contracts may not be
extended or renewed beyond December
31, 2004. CMS must accept and approve
applications to modify the cost contracts
in order to expand the service area,
provided they are submitted on or
before September 1, 2003 and CMS
determines that the organization
continues to meet the regulatory
requirements and the requirements in
its cost contract.

PART 422—MEDICARE+CHOICE
PROGRAM

1. The authority citation for part 422
continues to read as follows:

Authority: Secs. 1851 and 1855 of the
Social Security Act (42 U.S.C. 1395w—21, and
1395w—25).

Subpart B—Eligibility, Election, and
Enrollment

2.In § 422.68, paragraph (c) is revised
to read as follows:

§422.68 Effective dates of coverage and
change of coverage.
* * * * *

(c) Open enrollment periods. For an
election, or change in election, made
during an open enrollment period, as
described in §422.62(a)(3) through
(a)(6), coverage is effective as of the first
day of the first calendar month
following the month in which the
election is made.

* * * * *

3. In §422.80, paragraph (a)(1) is
revised to read as follows:

§422.80 Approval of marketing materials
and election forms.

(a) * % *

(1) At least 45 days (or 10 days if
using marketing materials that use,
without modification, proposed model
language as specified by CMS) before
the date of distribution the M+C
organization has submitted the material
or form to CMS for review under the
guidelines in paragraph (c); and
* * * * *

Subpart C—Benefits and Beneficiary
Protections

4.In §422.100, paragraphs (d)(2) and
(g)(2) are revised to read as follows:

§422.100 General requirements.
* * * * *

(d) * % %

(2) At a uniform premium, with
uniform benefits and level of cost-
sharing throughout the plan’s service
area, or segment of service area as
provided in § 422.304(b)(2).

* * * * *

(g) * % %

(2) M+C organizations are not
designing benefits to discriminate
against beneficiaries, promote
discrimination, discourage enrollment,
steer subsets of Medicare beneficiaries
to particular M+C plans, or inhibit
access to services; and
* * * * *

Subpart F—Payments to
Medicare+Choice Organizations

5.In §422.250, the following changes
are made to read as set forth below:

A. Paragraphs (g)(2)(i) and (g)(2)(ii)
are revised.

B. Paragraph (g)(2) (iii) is added.

§422.250 General provisions.

* * * * *

* % %
8

(i) A county in which no M+C plan
has been offered;

(ii) A county in which an M+C plan
or plans have been offered, but where
all M+C organizations offering an M+C
plan notified CMS by October 13, 1999,
that they will no longer offer plans in
the county as of January 1, 2000; or

(iii) A county in which an M+C plan
or plans have been offered, but where
all M+C organizations offering an M+C
plan notified CMS by October 3, 2000,
that they will no longer offer plans in
the county as of January 1, 2001.

* * * * *

6. In §422.252, the following changes
are made to read as set forth below:
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A. Paragraph (b)(2) is revised.

B. Paragraphs (b)(3) and (b)(4) are
added.

C. Paragraph (c)(2) is revised.

D. Paragraphs (c)(3) and (c)(4) are
added.

§422.252 Annual capitation rates.

* * * * *

(b) * * *
(2) For 1999, 2000, and January and
February of 2001, the minimum amount
rate is the minimum amount rate for the

preceding year, increased by the
national per capita growth percentage
(specified in §422.254(b)) for the year.

(3) For March through December,
2001—

(i) The minimum amount rate for any
area in a metropolitan statistical area
within the 50 States and the District of
Columbia with a population of more
than 250,000 is $525;

(ii) For any other area within the 50
States, it is $475; or

(iii) For any area outside the 50 States
and the District of Columbia, it is not
more than 120 percent of the minimum
amount rates for CY 2000.

(4) For 2002 and each succeeding
year, the minimum amount rate is the
minimum amount for the preceding
year, increased by the national per
capita percentage (specified in
§422.252(b)) for the year.

(C) * % %

(2) For 1999, 2000, and January and
February of 2001, the minimum
percentage increase is 102 percent of the
annual Medicare+Choice capitation rate
for the preceding year.

(3) For March through December of
2001, the minimum percentage increase
is 103 percent of the annual
Medicare+Choice capitation rate for
2000.

(4) For 2002, and for each succeeding
year, the minimum percentage increase
is 102 percent of the annual
Medicare+Choice capitation rate for the
preceding year.

7.1In §422.256, paragraph (d)(2) is
revised to read as follows:

§422.256 Adjustments to capitation rates
and aggregate payments.
* * * * *

(d)* * *

(2) Implementation. CMS applies the
risk adjustment factor as follows:

(i) For payments beginning January 1,
2001 and ending December 31, 2003,
CMS applies a risk factor that
incorporates inpatient hospital
encounter data. The risk factor will
comprise 10 percent of the monthly
payment.

(ii) For payments beginning January 1,
2000 and ending December 31, 2001

only, the risk factor comprises 100
percent of the monthly payment for
individuals with a qualifying inpatient
diagnosis of congestive heart failure
who are enrolled in a coordinated care
plan that is the only coordinated care
plan offered on January 1, 2001 in the
area where the individual lives.

(iii) For payments beginning January
1, 2004, and for all succeeding years,
CMS applies a risk factor that
incorporates inpatient hospital and
ambulatory encounter data. This factor
is phased in as follows:

(A) 30 percent in 2004;

(B) 50 percent in 2005;

(C) 75 percent 2006; and

(D) 100 percent in 2007 and
succeeding years.

* * * * *

Subpart K—Contracts With
Medicare+Choice Organizations

§422.505 [Corrected]

8.In §422.506, in paragraph (a)(4),
the phrase ““5 years” is removed and the
phrase “2 years” is added in its place.

§422.512 [Corrected]

9.In §422.512, in paragraph (e), the
phrase “5 years” is removed and the
phrase “2 years” is added in its place.
(Catalog of Federal Domestic Assistance
Program No. 93.773, Medicare—Hospital
Insurance; and Program No. 93.774—
Medicare—Supplementary Medical
Insurance Program)

Dated: August 2, 2001.
Thomas A. Scully,

Administrator, Centers for Medicare &
Medicaid Services.

Dated: October 16, 2001.
Tommy G. Thompson,
Secretary.
[FR Doc. 02-6956 Filed 3—21-02; 8:45 am]
BILLING CODE 4120-01-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 64
[Docket No. FEMA-7779]
Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency, FEMA.

ACTION: Final rule.

SUMMARY: This rule identifies
communities, where the sale of flood
insurance has been authorized under
the National Flood Insurance Program
(NFIP), that are suspended on the
effective dates listed within this rule
because of noncompliance with the

floodplain management requirements of
the program. If the Federal Emergency
Management Agency (FEMA) receives
documentation that the community has
adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will be withdrawn
by publication in the Federal Register.
EFFECTIVE DATES: The effective date of
each community’s suspension is the
third date (“‘Susp.”) listed in the third
column of the following tables.
ADDRESSES: If you wish to determine
whether a particular community was
suspended on the suspension date,
contact the appropriate FEMA Regional
Office or the NFIP servicing contractor.
FOR FURTHER INFORMATION CONTACT:
Edward Pasterick, Division Director,
Program Marketing and Partnership
Division, Federal Insurance
Administration and Mitigation
Directorate, 500 C Street, SW., Room
411, Washington, DC 20472, (202) 646—
3098.

SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
flood insurance which is generally not
otherwise available. In return,
communities agree to adopt and
administer local floodplain management
aimed at protecting lives and new
construction from future flooding.
Section 1315 of the National Flood
Insurance Act of 1968, as amended, 42
U.S.C. 4022, prohibits flood insurance
coverage as authorized under the
National Flood Insurance Program, 42
U.S.C. 4001 et seq.; unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed in
this document no longer meet that
statutory requirement for compliance
with program regulations, 44 CFR part
59 et seq. Accordingly, the communities
will be suspended on the effective date
in the third column. As of that date,
flood insurance will no longer be
available in the community. However,
some of these communities may adopt
and submit the required documentation
of legally enforceable floodplain
management measures after this rule is
published but prior to the actual
suspension date. These communities
will not be suspended and will continue
their eligibility for the sale of insurance.
A notice withdrawing the suspension of
the communities will be published in
the Federal Register.

In addition, the Federal Emergency
Management Agency has identified the
special flood hazard areas in these
communities by publishing a Flood
Insurance Rate Map (FIRM). The date of
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the FIRM if one has been published, is
indicated in the fourth column of the
table. No direct Federal financial
assistance (except assistance pursuant to
the Robert T. Stafford Disaster Relief
and Emergency Assistance Act not in
connection with a flood) may legally be
provided for construction or acquisition
of buildings in the identified special
flood hazard area of communities not
participating in the NFIP and identified
for more than a year, on the Federal
Emergency Management Agency’s
initial flood insurance map of the
community as having flood-prone areas
(section 202(a) of the Flood Disaster
Protection Act of 1973, 42 U.S.C.
4106(a), as amended). This prohibition
against certain types of Federal
assistance becomes effective for the
communities listed on the date shown
in the last column. The Associate
Director finds that notice and public
comment under 5 U.S.C. 553(b) are
impracticable and unnecessary because
communities listed in this final rule
have been adequately notified.

Each community receives a 6-month,
90-day, and 30-day notification
addressed to the Chief Executive Officer
that the community will be suspended
unless the required floodplain
management measures are met prior to
the effective suspension date. Since
these notifications have been made, this
final rule may take effect within less
than 30 days.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR Part
10, Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Associate Director has
determined that this rule is exempt from
the requirements of the Regulatory
Flexibility Act because the National
Flood Insurance Act of 1968, as
amended, 42 U.S.C. 4022, prohibits
flood insurance coverage unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed no
longer comply with the statutory
requirements, and after the effective
date, flood insurance will no longer be
available in the communities unless
they take remedial action.

Regulatory Classification

This final rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Paperwork Reduction Act

This rule does not involve any
collection of information for purposes of
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
October 26, 1987, 3 CFR, 1987 Comp.;
p- 252.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778, October 25, 1991, 56 FR
55195, 3 CFR, 1991 Comp.; p. 309.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED]

1. The authority citation for Part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp.; p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp.; p. 376.

§64.6 [Amended]

2. The tables published under the
authority of § 64.6 are amended as
follows:

Dalte certain Fed-
! Communit Effective date authorization/cancellation of | Current effective | Sral assistance no
State and location No. Y sale of flood insurance in community map date Igggceiraf‘]}fgggbégz'r_‘
ard areas
Region I
New Jersey: Millburn, Township of, Essex 340187 | July 23, 1971, Emerg.; August 1, 1979, 3/17/02 3/17/02
County. Reg. March 17, 2002.
Region I
Pennsylvania: Birmingham, Township of, 421474 | November 14, 1974, Emerg.; April 15, 3/17/02 3/17/02
Chester County. 1981, Reg. March 17, 2002.
East Caln, Township of, Chester County .. 421477 | October 10, 1974, Emerg.; September 30, 3/17/02 3/17/02
1980, Reg. March 17, 2002.
East Brandywine, Township of, Chester 421476 | November 21, 1975, Emerg.; February 1, 3/17/02 3/17/02
County. 1984, Reg. March 17, 2002.
East Fallowfield, Township of, Chester 421479 | November 3, 1975, Emerg.; June 1, 1983, 3/17/02 3/17/02
County. Reg. March 17, 2002.
East Marlborough, Township of, Chester 421480 | March 28, 1975, Emerg.; July 16, 1981, 3/17/02 3/17/02
County. Reg. March 17, 2002.
Modena, Borough of, Chester County ....... 420282 | October 10, 1974, Emerg.; November 19, 3/17/02 3/17/02
1987, Reg. March 17, 2002.
South Coatesville, Borough of, Chester 420288 | December 10, 1975, Emerg.; May 3, 3/17/02 3/17/02
County. 1982, Reg. March 17, 2002.
Valley, Township of, Chester County ........ 421206 | May 23, 1974, Emerg.; August 1, 1984, 3/17/02 3/17/02
Reg. March 17, 2002.
Wallace, Township of, Chester County ..... 421493 | February 11, 1976, Emerg.; March 11, 3/17/02 3/17/02
1983, Reg. March 17, 2002.
West Brandywine, Township of, Chester 421496 | August 6, 1975, Emerg.; September 28, 3/17/02 3/17/02
County. 1979, Reg. March 17, 2002.
West Marlborough, Township of, Chester 422279 | May 20, 1975, Emerg.; January 18, 1984, 3/17/02 3/17/02
County. Reg. March 17, 2002.



Federal Register/Vol. 67, No. 56/Friday, March 22, 2002/Rules and Regulations 13291
Date certain Fed-
. . - . . | assistance no
: Community | Effective date authorization/cancellation of | Current effective era : :
State and location : ; : longer available in
No. sale of flood insurance in community map date special flood haz-
ard areas
Region VIII
Colorado: Fremont County, Unincor- 080067 | June 25, 1975, Emerg.; September 29, 3/17/02 3/17/02
porated Areas. 1989, Reg. March 17, 2002.
South Dakota: Hot Springs, City of, Fall 460027 | May 7, 1973, Emerg.; June 30, 1976, 3/17/02 3/17/02
River County. Reg. March 17, 2002.

Code for reading third column:
Emerg.—Emergency; Reg.—Regular;
Susp.—Suspension.

Dated: March 13, 2002.

Robert F. Shea,

Acting Administrator, Federal Insurance
Administration and Mitigation
Administration.

[FR Doc. 02—6921 Filed 3—21-02; 8:45 am]

BILLING CODE 6718-05-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Chapter 1

[CC Docket No. 96-187; CC Docket No. 98—
108; DA 02-583]

Termination of Stale or Moot Docketed
Proceedings; Correction

AGENCY: Federal Communications
Commission.

ACTION: Final rule; termination of
docketed proceedings; correction.

SUMMARY: In an order adopted December
21, 2001 and released January 11, 2002,
the Commission terminated stale or
moot docketed proceedings
(Termination Order). Inadvertently two
docketed proceedings were terminated
in error. This document corrects that
error by reinstating to pending status CC
Docket No. 96-187 and CC Docket No.
98—-108.

DATES: Effective March 12, 2002.

FOR FURTHER INFORMATION CONTACT:
Lynne Milne, Common Carrier Bureau,
Competitive Pricing Division, (202)
418-1520.
SUPPLEMENTARY INFORMATION: In the
Federal Register Doc. 02—-1859
published on January 25, 2002 (67 FR
3617), the Commission inadvertently
terminated docketed proceedings in
FCC 01-385. Make the first correction
on page 3618 by removing the seventh
entry of the appendix as follows: CC 96—
187 Implementation of a Section of the
Telecommunications Act of 1996—RO
62 FR 5757.

Make the last correction on page 3618
by removing the thirteenth entry of the

appendix as follows: CC 98-108 Beehive
Telephone Company, Inc., Beehive
Telephone, Inc. Nevada—ON 14 FCC
Rcd 8077.

Federal Communications Commission.
William F. Caton,

Acting Secretary.

[FR Doc. 02-6930 Filed 3-21-02; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 010710172-2039-02; I.D.
061301A]

RIN 0648—-AL92

Fisheries of the Exclusive Economic
Zone Off Alaska; Western Alaska
Community Development Quota
Program

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; response to
comments.

SUMMARY: NMFS issues a final rule to
change the Community Development
Quota (CDQ) regulations for Bering Sea/
Aleutian Islands (BSAI) crab to allow
the State of Alaska (State) greater
flexibility in establishing CDQ fishing
seasons. This action is necessary to
achieve the conservation and
management goals for the BSAI crab
CDQ program and is intended to further
the objectives of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act) and the
Fishery Management Plan for Bering Sea
and Aleutian Islands King and Tanner
Crabs (FMP).

DATES: Effective on April 22, 2002.
ADDRESSES: Copies of the
Environmental Assessment, Regulatory
Impact Review, and Final Regulatory
Flexibility Analysis (FRFA) prepared for
this action are available from the Alaska

Region, NMFS, P.O. Box 21668, Juneau,
AK 99802-1668, Attn: Lori Gravel.

FOR FURTHER INFORMATION CONTACT:
Gretchen Harrington, 907-586—7228, or
gretchen.harrington@noaa.gov.
SUPPLEMENTARY INFORMATION: The
Magnuson-Stevens Act, at section
305(i)(1), required the North Pacific
Fishery Management Council (Council)
and NMFS to establish a CDQ program.
See 16 U.S.C. 1855(i). In 1998, NMFS
implemented the crab CDQ program
with regulations at 50 CFR 679.31 (63
FR 8356, February 19, 1998) and crab
CDQ fisheries began that year. Under
the Magnuson-Stevens Act, 7.5 percent
of the total allowable catch of each BSAI
crab fishery for 2000 and beyond is
allocated to the crab CDQ program.

Under the FMP, the Council and
NMFS defer management of the BSAI
king and Tanner crab fisheries,
including the CDQ fisheries, to the
State, with Federal oversight. The State/
Federal cooperative management regime
established in the FMP specifies three
categories of management measures that
provide the framework for the State
management of the crab fisheries,
including the determination of the
guideline harvest levels (GHLs) and
fishery seasons. They are (1) Category 1:
Federal Management Measures Fixed in
the FMP, (2) Category 2: Framework
Management Measures, and (3) Category
3: Management Measures Deferred to
the State. The FMP also provides for the
State management of CDQ) crab
harvesting activity, including times
when CDQ fishermen may harvest the
CDQ reserve.

The State establishes crab fishing
seasons according to a shellfish
management cycle, based on stock
assessment surveys conducted in the
summer, and the GHLs for the
upcoming fall and winter fishing
seasons set according to those surveys.
The CDQ reserve is a portion of the
GHL. Currently, CDQ crab fisheries are
conducted after the regular commercial
fishery. However, State regulations
allow the harvest of a portion of a CDQ
crab fishery before the regular
commercial crab fishery begins under
specific conditions.
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Although Federal regulations
implementing the crab CDQ reserve, at
50 CFR 679.31(d), specify that the crab
CDQ reserves be allocated by calendar
year, the Magnuson-Stevens Act does
not dictate when the reserve is available
for harvest, only that the reserve be a
portion of the annual harvest amount.
By allocating the crab CDQ reserve on
a calendar year basis, the State is
prevented from conducting a CDQQ crab
season before the regular commercial
fishery for snow crab (Chionoecetes
opilio) because of the timing of the snow
crab fishing season. The regular
commercial fishery for snow crab starts
on January 15 and is open until the GHL
is harvested. Additionally, State stand-
down provisions prohibit vessels that
intend to participate in the snow crab
fishery from being on the fishing
grounds 14 days prior to the opening of
the fishery. Thus, a CDQ season before
the regular snow crab fishery could only
start in December of the previous
calendar year.

Existing Federal regulations do not
prevent a CDQ fishery before the regular
commercial fishery for the other crab
species because these crab fisheries are
prosecuted at times that would allow a
CDQ fishery to occur before the regular
fishery in the same calendar year.

In October 1998, NMFS proposed to
the Council, and the Council concurred,
that the Federal regulatory language that
specified crab CDQ reserves by
“calendar year”” be changed to allow the
State more flexibility in managing the
crab CDQ harvests.

This regulatory amendment changes
the Federal regulation at 50 CFR
679.31(d) by removing the phrase
“calendar year” from the regulatory
language. The CDQ reserve will still be
apportioned annually based on the
GHLs derived from the annual stock
assessments. However, the CDQ reserve
for snow crab will be available for
harvest before January 1 to follow the
annual cycle for crab fisheries used by
the State rather than the calendar year
cycle for groundfish fisheries used by
NMEFS. This change is consistent with
the intent of the FMP by providing the
State with greater flexibility to establish
CDQ fishing seasons.

This action also removes the expired
CDQ reserve phase-in language at 50
CFR 679.31(d).

NMEF'S published a proposed rule in
the Federal Register on July 25, 2001
(66 FR 38626), which described the
proposed regulatory amendment and
invited comments from the public.
Comments were invited until August 24,
2001. NMFS received no public
comments on the proposed rule.

Changes From Proposed to Final Rule

NMFS decided to include in this final
rule a correction to the regulations at 50
CFR 679.1 concerning the FMP title. In
1998, the Council, when updating the
FMP, changed the title of the FMP from
the FMP for the Commercial King and
Tanner Crab Fisheries in the Bering Sea
and Aleutian Islands Area to the FMP
for Bering Sea/Aleutian Islands King
and Tanner Crabs. NMFS approved the
updated FMP in March 1999 (64 FR
11390, March 9, 1999). However, the
regulations at 50 CFR 679.1 were not
changed to reflect the new FMP title.

Small Entity Compliance Guide

This final rule does not directly effect
the management or prosecution of the
BSAI crab fisheries. As explained in the
FRFA, this final rule adds management
flexibility for the State of Alaska to set
CDQ fishing seasons according to State
regulations.

Classification

The Administrator, Alaska Region,
NMFS, determined that this regulatory
amendment is necessary for the
management of the CDQ crab fisheries
and that it is consistent with the
Magnuson-Stevens Act and other
applicable laws.

NMEFS prepared an Environmental
Assessment/Regulatory Impact Review/
Initial Regulatory Flexibility Act for this
regulatory amendment that describes
the management background, the
purpose and need for action, the
management alternatives, and the socio-
economic impacts of the alternatives.
NMFS also prepared an FRFA based on
the IRFA. The FRFA estimates the total
number of small entities that will be
affected by this action, and analyzes the
economic impact on those small entities
as required by the Regulatory Flexibility
Act (RFA). A summary of the FRFA
follows.

This regulatory change will have no
direct effects, in and of itself, although
it is intended to provide added
management flexibility. With this
Federal regulatory change, the State may
choose to conduct a CDQ fishing season
before a regular commercial fishery for
snow crab.

NMEFS considers most of the fishing
operations affected by this final rule to
be small entities. The universe of small
entities is composed of the 319 regular
commercial fishermen who hold
licenses to operate catcher vessels with
snow crab endorsements, the 65 villages
that participate in the CDQ program,
and the six CDQ groups, for a total of
390 small entities. For the purposes of
the FRFA, NMFS assumes that all of the

catcher vessels belong to small entities,
while the 29 operators of licensed
catcher processors with snow crab
endorsements are not small entities. At
present, however, information on
ownership, affiliation, and contractual
relationships between and among the
catcher vessels is insufficient to allow
definitive enumerations of which of
these operations are, or are not ‘“small
entities” for Regulatory Flexibility Act
purposes.

NMFS considered two alternatives,
status quo and the regulation change.
This regulatory change is a measure to
reduce the impacts of the existing
regulation on small entities, specifically
the CDQ groups and communities that
belong to the CDQ groups. The FRFA
shows that the status quo alternative
adversely impacts the 65 villages and 6
CDQ groups by preventing them from
realizing the full value of their snow
crab CDQ allocation.

On the other hand, the 319 regular
commercial fishermen may experience
adverse impacts from the proposed
alternative due to the potential
disadvantage of fishing for snow crab
after some of the GHL has been
harvested. Measures to reduce the
impacts on these small entities will be
taken by the State in determining
whether to conduct a CDQ fishery
before the regular commercial fishery.
These measures include limiting the
amount of CDQ quota that can be
harvested pre-season to 30 percent of
the CDQ quota (which equals 2.25
percent of the GHL) and limiting
preseason CDQ fisheries for crab stocks
with GHLs above 50 million pounds.

This final rule does not contain a
collection-of-information requirement
subject to review and approval by the
Office of Management and Budget under
the Paperwork Reduction Act (PRA).
This rule does not duplicate, overlap, or
conflict with other Federal regulations.

This rule has been determined to be
not significant for purposes of Executive
Order 12866.

The Assistant Administrator, NMFS,
finds good cause to waive the
requirement to provide prior notice and
the opportunity for public comment,
pursuant to authority set forth at 5
U.S.C. 553 (b)(B), on the portion of the
final rule that changes the title of the
FMP. NMFS has determined that such
procedures would be unnecessary
because changing the FMP title has no
effect on the public.

List of Subjects in 50 CFR Part 679

Alaska, Fisheries, Reporting and
recordkeeping requirements.
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Dated: March 15, 2002.
Rebecca Lent,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For reasons set out in the preamble,
50 CFR part 679 is amended as follows:

PART 679—FISHERIES OF THE
EXCLUSIVE ECONOMIC ZONE OFF
ALASKA

1. The authority citation for part 679
continues to read as follows:

Authority: 16 U.S.C. 773 et seq., 1801 et
seq., and 3631 et seq.

§679.1 [Amended]

2.In §679.1(g), remove the words
“Fishery Management Plan for the
Commercial King and Tanner Crab
Fisheries in the Bering Sea and Aleutian
Islands Area” and add, in their place,
the words “Fishery Management Plan
for Bering Sea/Aleutian Islands King
and Tanner Crabs”.

§679.2 [Amended]

3.In §679.2, in the definition for Crab
species, remove the words “Fishery
Management Plan for the Commercial
King and Tanner Crab Fisheries in the
Bering Sea/Aleutian Islands” and add,
in their place, the words “Fishery
Management Plan for Bering Sea/

Aleutian Islands King and Tanner
Crabs”.

4.In §679.31, paragraph (d) is revised
to read as follows:

§679.31 CDQ reserves.

* * * * *

(d) Crab CDQ reserves. For those king
and Tanner crab species in the Bering
Sea and Aleutian Islands Area that have
a guideline harvest level specified by
the State of Alaska, 7.5 percent of the
annual guideline harvest level for each
fishery is apportioned to a crab CDQ
reserve.

* * * * *

[FR Doc. 02—6748 Filed 3—21-02; 8:45 am]
BILLING CODE 3510-22-S
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SMALL BUSINESS ADMINISTRATION
13 CFR Part 134

RIN 3245-AE71

Small Business Size Regulations; 8(a)
Business Development/Small
Disadvantaged Business Status
Determinations; Rules of Procedure
Governing Cases Before the Office of
Hearings and Appeals; Correction

AGENCY: Small Business Administration.
ACTION: Proposed rule; correction.

SUMMARY: This document corrects the
text of the proposed rule published in
the Federal Register on March 12, 2002,
(67 FR 11057) and corrected in the
Federal Register on March 21, 2002.
The rule proposes to amend SBA’s
regulations governing proceedings
before the Office of Hearings and
Appeals and to make conforming
changes to several sections of the
regulations governing the Small
Business Size Determination program
and the 8(a) Business Development (8(a)
BD) program.

FOR FURTHER INFORMATION CONTACT:
Michael J. Wolter, 202—401-1420.

Correction

In notice of proposed rulemaking
document 02-5613 beginning on page
11057 in the issue of Tuesday, March
12, 2002, make the following
corrections:

1. On page 11067, in the third
column, correct § 134.313 to read as
follows:

§134.313 Applicability of subpart B
provisions.

Except where inconsistent with this
subpart C, the provisions of subpart B of
this part apply to appeals from size
determinations and NAICS code
designations.

§134.406 [Corrected]

2. On page 11067, in the third
column, correct amendatory instruction
50.c. to read as follows:

50. c. In paragraph (c), revise the first
and fourth sentences; and add a new
sentence at the end.

Dated: March 19, 2002.

Gloria E. Blazsik,

Acting Assistant Administrator for Office of
Hearings and Appeals.

[FR Doc. 02-6993 Filed 3—-21-02; 8:45 am]
BILLING CODE 8025-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NE—18-AD]

RIN 2120-AA64

Airworthiness Directives; Dowty

Aerospace Propellers, Models R354,
R375, R389, and R390 Propellers

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The Federal Aviation
Administration (FAA) proposes to adopt
a new airworthiness directive (AD) that
is applicable to Dowty Aerospace
Propellers, R354/4-123-F/13, R354/4—
123-F/20, R375/4-123-F/21, R389/4—
123-F/25, R389/4—123-F/26, and R390/
4-123-F/27 propellers. This proposal
would require a one-time inspection of
the hub joint mating surfaces for
fretting. This proposal is prompted by
reports of fretting on the joint mating
faces of propeller hubs. The actions
specified by the proposed AD are
intended to prevent failure of the hub
due to loose hub through bolts.

DATES: Comments must be received by
May 21, 2002.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 2000-NE—
18—AD, 12 New England Executive Park,
Burlington, MA 01803-5299. Comments
may be inspected, by appointment, at
this location between 8 a.m. and 4:30
p-m., Monday through Friday, except
Federal holidays. Comments may also
be sent via the Internet using the
following address: ““9-ane-
adcomment@faa.gov”’. Comments sent
via the Internet must contain the docket

number in the subject line. The service
information referenced in the proposed
rule may be obtained from Dowty
Aerospace Propellers, Anson Business
Park, Cheltenham Road, East Gloucester
GL2 9QN, UK; telephone 44 (0) 1452
716000; fax 44 (0) 1452 716001. This
information may be examined, by
appointment, at the FAA, New England
Region, Office of the Regional Counsel,
12 New England Executive Park,
Burlington, MA.

FOR FURTHER INFORMATION CONTACT:
Frank Walsh, Aerospace Engineer,
Boston Aircraft Certification Office,
FAA, Engine and Propeller Directorate,
12 New England Executive Park,
Burlington, MA 01803-5299; telephone
(781) 238-7158; fax (781) 238-7199.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this action may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2000-NE-18—AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRM’s

Any person may obtain a copy of this
NPRM by submitting a request to the
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FAA, New England Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 2000-NE-18-AD, 12 New
England Executive Park, Burlington, MA
01803-5299.

Discussion

The Civil Aviation Authority (CAA),
which is the airworthiness authority for
the United Kingdom (UK), recently
notified the FAA that an unsafe
condition may exist on certain Dowty
propellers. The CAA advises that it has
received a number of reports of fretting
damage on the joint mating faces of
certain Dowty propeller hubs. The CAA
believes that the cause of the damage is
excessive use of joint sealant during
reassembly of the hub after repair or
rework of the hub.

Manufacturer’s Service Information

Dowty Aerospace Propellers has
issued service bulletin (SB) SF340-61—
96, dated April 18, 2000, that specifies
procedures for inspecting certain
propeller hubs for loose hub bolts, and
if found, inspecting the mating faces of
the hub joint for wear. The CAA
classified this SB as mandatory and
issued AD 005—-04-2000 in order to
assure the airworthiness of these Dowty
propellers in the UK.

Bilateral Agreement Information

This propeller model is manufactured
in the UK and is type certificated for
operation in the United States under the
provisions of Section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the CAA has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the CAA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Proposed Requirements of the AD

Since an unsafe condition has been
identified that is likely to exist or
develop on other Dowty Aerospace
Propellers, R354/4-123-F/13, R354/4—
123-F/20, R375/4-123-F/21, R389/4—
123-F/25, R389/4-123-F/26, and R390/
4-123-F/27 propellers of the same type
design that are used on airplanes
registered in the United States, the
proposed AD would require inspection
of hubs that have been disassembled
since being delivered from Dowty
Aerospace Propellers for loose hub
through bolts within 1,800 flying hours
after the effective date of the proposed
AD. The proposed AD would also

require inspection of the mating faces of
the hub joint for wear if any loose
through bolts are found. These actions
would be required to be done in
accordance with the service bulletin
described previously.

Economic Analysis

There are approximately 418
propellers of the affected design in the
worldwide fleet. The FAA estimates that
169 propellers installed on airplanes of
U.S. registry would be affected by this
proposed AD. The FAA also estimates
that it would take approximately 6 work
hours per propeller to do the proposed
actions, and that the average labor rate
is $60 per work hour. There are no
required parts per propeller. Based on
these figures, the total cost of the
proposed AD on U.S. operators is
estimated to be $60,840.

Regulatory Analysis

This proposed rule does not have
federalism implications, as defined in
Executive Order 13132, because it
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.
Accordingly, the FAA has not consulted
with state authorities prior to
publication of this proposed rule.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Dowty Aerospace Propellers: Docket No.

2000-NE-18-AD.
Applicability

This airworthiness directive (AD) is
applicable to Dowty Aerospace Propellers,
R354/4-123-F/13, R354/4-123-F/20, R375/
4-123-F/21, R389/4—123-F/25, R389/4-123—
F/26, and R390/4-123-F/27 propellers.
These propellers are installed on, but not
limited to, SAAB 340A and 340B airplanes.

Note 1: This airworthiness directive (AD)
applies to each propeller identified in the
preceding applicability provision, regardless
of whether it has been modified, altered, or
repaired in the area subject to the
requirements of this AD. For propellers that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (b)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if the unsafe
condition has not been eliminated, the
request should include specific proposed
actions to address it.

Compliance

Compliance with this AD is required
within 1,800 flying hours after the effective
date of this AD, unless already done.

To prevent failure of the hub due to loose
hub through bolts, do the following:

One-time Inspection of the Propeller Hub

(a) If the propeller hub has not been
disassembled since it was received from
Dowty Aerospace Propellers, no further
action is required. Otherwise, do the
following:

(1) Within 1,800 flying hours after the
effective date of this AD, perform a one-time
inspection of the hub for loose hub through
bolts in accordance with 3.A.(1) through
3.A.(10) of the Accomplishment Instructions
of Dowty Aerospace Propellers service
bulletin (SB) SF340-61-96, dated April 18,
2000.

(2) If wear exceeds the limits specified in
3.A.(8) of the Accomplishment Instructions
of Dowty Aerospace Propellers service
bulletin (SB) SF340-61-96, dated April 18,
2000, replace the hub with a serviceable part.

Alternative Methods of Compliance

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Boston
Aircraft Certification Office (ACO). Operators
must submit their request through an



13296

Federal Register/Vol. 67, No. 56/Friday, March 22, 2002 /Proposed Rules

appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Boston ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Boston
ACO

Special Flight Permits

(c) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be done.

Note 3: The subject of this AD is addressed
in CAA airworthiness directive 005-04—2000.

Issued in Burlington, Massachusetts, on
March 14, 2002.

Francis A. Favara,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 02—6914 Filed 3—21-02; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

14 CFR Part 71

[Airspace Docket No. 01-AGL-08]
Proposed Modification of Class E
Airspace; Frankfort, MI; Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking;
correction.

VOR/DME was omitted. This action
corrects these errors.

Accordingly, pursuant to the
authority delegated to me, the errors for
the Class E Airspace, Frankfort, MI, as
published in the Federal Register
Monday, January 7, 2002 (67 FR 705),
(FR Doc. 02—250), are corrected as
follows:

1. On page 705, column 2, in the
heading, and column 3, under
“Comments Invited”, correct the
Airspace Docket No. to read “01-AGL-
08.”

8§71.1 [corrected]

2. On page 706, column 2, correct the
legal description of the airspace
designation as follows:

a. Add the following immediately
below “AGL MI E5 Frankfort, MI
[REVISED]”’: Manistee VOR/DME
(Lat. 44°16'14" N., long 86°15'14" W.)

b. Correct the Frankfort Dow
Memorial Field Airport longitude to
read:

“Long. 86°12'02" W.”

c. Correct ‘“Manistee VOR/DME 186°
radial” to read ‘“Manistee VOR/DME
006° radial.”

Issued in Des Plaines, Illinois on February
6, 2002.

Richard K. Petersen,

Assistant Manager, Air Traffic Division, Great
Lakes Region.

[FR Doc. 02-5119 Filed 3—21-02; 8:45 am)]
BILLING CODE 4910-13-M

SUMMARY: This action corrects the
docket number and four errors in the
legal description of a NPRM that was
published in the Federal Register on
Monday, January 7, 2002 (67 FR 705).
The NPRM proposed to modify Class E
Airspace at Frankfort, MI.

FOR FURTHER INFORMATION CONTACT:
Denis C. Burke, Air Traffic Division,
Airspace Branch, AGL-520, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, IL 60018,
telephone: (847) 294-7477.

SUPPLEMENTARY INFORMATION:
History

Federal Register document 02—250
published on Monday, January 7, 2002
(67 FR 705), proposed to modify Class
E Airspace at Frankfort, MI. An
incorrect Airspace Docket No. 00—~AGL—-
08 was assigned to the proposal, and in
addition, the following errors were
contained in the legal description:
Incorrect longitude for the Frankfort
Dow Memorial Field Airport, an
incorrect MBL VOR/DME radial was
used to describe the extension, and the
latitude and longitude for the MBL

DEPARTMENT OF THE INTERIOR

National Indian Gaming Commission

25 CFR Part 502
RIN 3141-AA10

Definitions: Electronic or
Electromechanical Facsimile; Games
Similar to Bingo; Electronic, Computer
or Other Technologic Aid to Class Il
Games

AGENCY: National Indian Gaming
Commission, Interior.

ACTION: Proposed Rule for Final
Comment.

SUMMARY: The National Indian Gaming
Commission (Commission) proposes to
clarify the regulatory definitions of three
key terms in the Indian Gaming
Regulatory Act, “‘electronic and
electromechanical facsimile”, “games
similar to bingo”” and “electronic,
computer or other technologic aid to
Class II gaming”. The Commission
believes that these amendments may
simplify the classification of games.

DATES: Comments may be submitted on
or before April 22, 2002.

FOR FURTHER INFORMATION CONTACT:
Penny Coleman, at 202/632—7003 or, by
fax, at 202/632—7066 (these are not toll-
free numbers).

SUPPLEMENTARY INFORMATION: The
Indian Gaming Regulatory Act (IGRA)
25 U.S.C. 2701-2721, enacted on
October 17, 1988, established the
Commission. Under the Act, the
Commission is charged with regulating
gaming by Indian tribes. On April 9,
1992, the Commission issued a final
rule defining several key terms that
were not fully defined in the statute. In
light of the experience that it has
developed in the past ten years in
working with these definitions, the
Commission believes that it may be time
to reevaluate some of these definitions.
Accordingly, on June 22, 2001, the
Commission published a Proposed Rule
seeking public comment on the
proposed removal of the existing
definition of “‘electronic or
electromechanical facsimile” from the
Commission’s regulations and using
instead the plain language interpretation
that seems to have been preferred by the
courts.

The Commission received numerous
comments to this proposed rule, a
majority of which indicated support for
the proposal. However, even many of
the supportive comments expressed the
view that removing the current
definition was merely a first step in
addressing the questions at issue.
Several comments indicated that the
Commission should remove the
definition and replace it with another
definition providing additional
substantive guidance.

The Commission addresses these
comments by proposing a new
definition of “electronic or
electromechanical facsimile.” In light of
the comments, the Commission also
proposes changes to two related
definitions for which it seeks additional
comment.

Regulatory Flexibility Act

To the extent that tribal gaming
operations may be considered small
businesses and therefore small entities
under the Regulatory Flexibility Act, 5
U.S.C. 601 et seq., this rule will not
have a significant economic effect on a
substantial number of small entities.
Indian Tribes are not considered to be
small entities for the purposes of the
Regulatory Flexibility Act.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
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Regulatory Enforcement Fairness Act.
This rule does not have an annual effect
on the economy of $100 million or
more. This rule will not cause a major
increase in costs or prices for
consumers, individual industries,
Federal, state or local government
agencies or geographic regions and does
not have a significant adverse effect on
competition, employment, investment,
productivity, innovation, or the ability
of U.S. based enterprises to compete
with foreign-based enterprises.

Takings

In accordance with Executive Order
12630, the Commission has determined
that this rule does not have significant
takings implications. A takings
implication assessment is not required.

Civil Justice Reform

In accordance with Executive Order
12988, the Office of General Counsel has
determined that the rule does not
unduly burden the judicial system and
meets the requirements of sections 3(a)
and 3(b)(2) of the Order. Instead, the
rule is likely to decrease litigation with
Indian tribes and reduce unnecessary
friction between the Department of
Justice and the Commission.

Paperwork Reduction Act

This regulation does not require an
information collection under the
Paperwork Reduction Act 44 U.S.C.
3501 et seq.

National Environmental Policy Act

The Commission has analyzed this
rule in accordance with the criteria of
the National Environmental Policy Act.
This rule does not constitute a major
Federal action significantly affecting the
quality of the human environment. An
environmental assessment is not
required.

List of Subjects in 25 CFR Part 502

Gaming, Indian lands.

For the reasons set forth in the
preamble, the National Indian Gaming
Commission proposes to amend 25 CFR
Part 502 as follows:

PART 502—DEFINITIONS OF THIS
CHAPTER

Authority: 25 U.S.C. 2701 et seq.
1. Revise §502.7 to read as follows:

§502.7 Electronic, computer or other
technologic aid.

(a) Electronic, computer or other
technologic aid means any machine or
device, such as a computer, telephone,
cable, television, screen, satellite, or
bingo blower, that when used—

(1) Is not a game of chance but merely
assists a player or the playing of a game;

(2) Is readily distinguishable from the
playing of an electronic or
electromechanical facsimile of a game of
chance; and

(3) Is operated according to applicable
Federal communications law.

(b) Other examples of an electronic,
computer or other technologic aid may
include, but are not limited to,
equipment that allows communication
between and among gaming sites,
electronic cards (player stations) for
participants in bingo games, and
machines or devices that read and/or
dispense pull-tabs.

2. Revise §502.8 to read as follows:

§502.8 Electronic or electromechanical
facsimile

Electronic or electromechanical
facsimile means a game played in an
electronic or electromechanical format
that replicates a game of chance by
incorporating all of the fundamental
characteristics of the game and that is
not an electronic, computer or
technologic aid to a Class II game.

3. Revise § 502.9 to read as follows:

§502.9 Games similar to bingo

Pull-tabs, lotto, punch boards, tip jars,
instant bingo, and other games similar
to bingo means games played with a
finite deal, and established prizes, that
are preprinted and use paper or other
tangible medium, such as, break open or
scratch off tickets.

Dated: March 15, 2002.
Elizabeth L. Homer,
Vice Chalir.
Teresa E. Poust,
Commissioner.
[FR Doc. 02-6806 Filed 3—21-02; 8:45 am)|]
BILLING CODE 7565-01-U

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Chapter IV
[CMS-6012-NOI]
RIN 0938-AL13

Medicare Program; Establishment of
Special Payment Provisions and
Standards for Suppliers of Prosthetics
and Certain Custom-Fabricated
Orthotics; Intent to Form Negotiated
Rulemaking Committee

AGENCY: Centers for Medicare and
Medicaid Services, HHS.
ACTION: Notice of intent.

SUMMARY: We are statutorily mandated
under section 427 of the Medicare,
Medicaid, and SCHIP Benefits
Improvement and Protection Act of
2000 (BIPA) to establish a negotiated
rulemaking committee in accordance
with the Negotiated Rulemaking Act
and the Federal Advisory Committee
Act (FACA). The committee’s purpose
would be to negotiate the development
of a rule regarding the special payment
provisions and requirements set forth in
section 427 of BIPA for suppliers of
prosthetics and certain custom-
fabricated orthotics. The committee
would consist of representatives who
are likely to be significantly affected by
the proposed rule. The committee
would be assisted by a neutral
facilitator.

DATES: Comments will be considered if
we receive them at the appropriate
address, as provided below, no later
than 5 p.m. on April 22, 2002.
ADDRESSES: Mail written comments (1
original and 3 copies) to the following
address: Centers for Medicare &
Medicaid Services, Department of
Health and Human Services, Attention:
CMS-6012-NQJ, P.O. Box 8013,
Baltimore, MD 21244-8013.

Mail a separate copy of written
comments to the following address:
Kathryn Cox, Office of Financial
Management, Mail Stop C3-02-16,
Centers for Medicare & Medicaid
Services, 7500 Security Boulevard,
Baltimore, MD 21244.

Please allow sufficient time for mailed
comments to be timely received in the
event of delivery delays. If you prefer,
you may deliver your written comments
(1 original and 3 copies) by courier to
one of the following addresses: Hubert
H. Humphrey Building, Room 443-G,
200 Independence Avenue, SW.,
Washington, DC, or Room C5-14-03,
7500 Security Boulevard, Baltimore, MD
21244-1850.

(Because access to the interior
building is not readily available to
persons without Federal Government
identification, commenters are
encouraged to leave their comments in
the CMS drop slots located in the main
lobby of the building. A stamp-in clock
is available for commenters wishing to
retain proof of filing by stamping in and
retaining an extra copy of the comments
being filed.)

Comments mailed to the addresses
indicated as appropriate for hand or
courier delivery may be delayed and
could be considered late. Because of
staffing and resource limitations, we
cannot accept comments by facsimile
(FAX) transmission. In commenting,
please refer to file code CMS—6012-NOI.
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For information on viewing public
comments, see the beginning of the
SUPPLEMENTARY INFORMATION section.
FOR FURTHER INFORMATION CONTACT.:
Kathryn Cox, (410)786—-5954; Lynn
Sylvester, (202) 606—9140 or Ira Lobel,
(518) 431-0130.

SUPPLEMENTARY INFORMATION:

Inspection of Public Comments

Comments received timely will be
available for public inspection as they
are received, generally beginning
approximately 3 weeks after publication
of a document, at the headquarters of
the Centers for Medicare & Medicaid
Services, 7500 Security Blvd.,
Baltimore, Maryland 21244, Monday
through Friday of each week from 8:30
a.m. to 4 p.m. To schedule an
appointment to view public comments,
phone (410) 786-7197.

Background
L. Negotiated Rulemaking Act

The Negotiated Rulemaking Act (Pub.
L. 101-648, 5 U.S.C. 561-570)
establishes a framework for the conduct
of negotiated rulemaking and
encourages agencies to use negotiated
rulemaking to enhance the informal
rulemaking process. Under the
Negotiated Rulemaking Act, the head of
an agency must consider whether—

e There is a need for a rule;

e There are a limited number of
identifiable interests that will be
significantly affected by the rule;

* There is a reasonable likelihood
that a committee can be convened with
a balanced representation of persons
who can adequately represent the
interests identified and are willing to
negotiate in good faith to reach a
consensus on the proposed rule;

» There is a reasonable likelihood
that a committee will reach a consensus
on the proposed rule within a fixed
period of time;

* The negotiated rulemaking
procedure will not unreasonably delay
the notice of proposed rulemaking and
the issuance of a final rule;

» The agency has adequate resources
and is willing to commit those
resources, including technical
assistance, to the committee; and

» The agency, to the maximum extent
possible consistent with the legal
obligations of the agency, will use the
consensus of the committee with respect
to the proposed policy as the basis for
the rule proposed by the agency for
notice and comment.

Negotiations are conducted by a
committee chartered under the Federal
Advisory Committee Act (FACA) (5
U.S.C. App. 2). The committee includes

an agency representative and is assisted
by a neutral facilitator. The goal of the
committee is to reach consensus on the
language or issues involved in a
proposed rule. If consensus is reached,
the committee will transmit a report to
the agency containing a proposed rule.
The agency may use the report as the
basis of the agency’s proposed rule. The
process does not affect otherwise
applicable procedural requirements of
FACA, the Administrative Procedure
Act, and other statutes.

II. Subject and Scope of the Rule

A. Need for the Rule

Section 427 of the Medicare,
Medicaid, and SCHIP Benefits
Improvement and Protection Act of
2000 (BIPA), enacted on December 21,
2000, requires the Secretary of Health
and Human Services to establish the
following using negotiated rulemaking
procedures:

+ Standards for those who bill
Medicare for prosthetics and certain
custom-fabricated orthotics.

* A list of custom-fabricated orthotics
that are subject to the supplier
qualification set forth in section 427 of
BIPA.

B. Subject and Scope of the Rule

Section 1834(h) of the Social Security
Act (the Act) provides for payment of
“orthotics and prosthetics,” that are
described in section 1861(s)(9) of the
Act and in our regulations (see 42 CFR
414.202). Orthotics are leg, arm, back,
and neck braces. Prosthetics are defined
as artificial legs, arms, and eyes,
including replacements if required
because of a change in the beneficiary’s
physical condition.

Prosthetics and orthotics which are
mainly covered under Medicare Part B,
must be reasonable and necessary for
the diagnosis or treatment of an illness
or injury or to improve a malformed
body member. Historically, there has
been no Medicare requirement that a
supplier of prosthetics or orthotics be
certified or meet educational
requirements other than what a State
may require. Presently, fewer than 10
States have licensing requirements for
suppliers of prosthetics and orthotics.

In an OIG report, “Medicare
Orthotics,” by Inspector General June
Gibbs Brown, October 1997 (0EI-02—95—
00380), the OIG recommended that we
take action to improve Medicare billing
for orthotics. Specifically, they
recommended that we require standards
for suppliers of custom-molded and
custom-fabricated orthotics.

According to the Congress’ mandate
under section 427 of BIPA, Medicare

will cover prosthetics and certain
custom-fabricated orthotics only if
furnished by a “qualified practitioner”
and fabricated by a “qualified
practitioner” or “‘qualified supplier.” A
“qualified practitioner” is defined as—

* A physician, a qualified physical or
occupational therapist, and a State-
licensed orthotist or prosthetist; or

¢ In States that do not issue those
licenses, a trained individual who is
either: (1) Certified by either the
American Board of Certification in
Orthotics and Prosthetics, Inc. (ABC) or
the Board for Orthotist/Prosthetist
Certification (BOC), or (2) who is
credentialed by a program that the
Secretary determines, in conjunction
with appropriate experts, has sufficient
training and education standards.

A “qualified supplier” is defined as
any entity that is accredited by—

* ABC or BOC; or

» A program that the Secretary
determines has equivalent accreditation
and approval standards.

We are required to use a negotiated
rulemaking procedure to establish (1) a
list of prosthetics and custom-fabricated
orthotics subject to this provision, and
(2) criteria for acceptable accreditation
and credentialing programs for qualified
practitioners and suppliers.

C. Issues and Questions To Be Resolved

We anticipate discussion on the
issues outlined below. We invite public
comment on other issues not identified
that would be within the scope of the
rule.

1. What/who will be covered by the
rule?

a. Custom-fabricated orthotics.

b. Practitioners (who does that
include?).

c. The definition of a “‘positive
model” as set forth in the statute.

d. Interface among practitioners,
facilities, and manufacturers.

2. How will practitioners obtain
certification and/or credentialing?

a. Provisions for grandfathering.

b. Education and experience
requirements.

c. Provisions for loss of certification.

d. State requirements.

e. Should there be different
certifications for practitioners,
manufacturers, and facilities?

f. Rural areas.

3. Who will certify?

a. States.

b. Professional organizations.

c. Other (for example, educational
institutions).

4. Management of the program

a. CMS’s role.

b. Interface among CMS, the certifying
bodies, and the State licensing
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boards.

With regard to matters outside the
scope of the rule, we do not plan to
negotiate the process or procedures for
updating the list of codes for custom-
fabricated orthotics subject to the rule.

III. Affected Interests and Potential
Participants

The convener interviewed numerous
organizations to identify potential
participants whose interests would be
affected by the proposed rule. The
description of those organizations,
together with the convener’s finding can
be viewed at www.hcfa.gov/medicare/
enrollment/CONVRPT.htm. The
convener has proposed and we agree to
accept the following organizations as
negotiation participants. We believe
these organizations represent an
appropriate mix of interests and
backgrounds:

« ABC.

* BOC.

* National Community Pharmacy
(NCP).

* National Commission of Orthotic
and Prosthetic Education (NCOPE).

* American Academy of Orthotists
and Prosthetists.

» National Association for the
Advancement of Orthotists and
Prosthetists (NAAOP).

* American Physical Therapy
Association (APTA).

e American Orthotic and Prosthetic
Association (AOPA).

* National Orthotic Manufacturers
Association (NOMA).

¢ International Association of
Orthotics and Prosthetics (IAOP).

* Hanger Prosthetics.

» Point Health Centers.

 Coalition of Illinois and Florida
certification boards.

* Coalition of State associations
representing orthotists and prothetists.

» Paralyzed Veterans of America
(PVA).

» National Association for Long Term
Care (NALTC).

We invite comment on this list of
negotiation participants. The intent in
establishing the negotiating committee
is that all interests are represented, not
necessarily all parties. We believe this
proposed list of participants represent
all interests associated with the rule to
be negotiated.

Groups or individuals who wish to
apply for a seat on the committee
should respond to this notice within 30
days of its publication. They should
provide detailed information regarding
the following:

» A description of the interest they
represent.

+ Evidence that they are authorized to
represent parties related to the interests
they propose to represent.

* A written commitment that they
will actively participate in good faith in
the development of the regulation.

* Reasons why the proposed
committee could not adequately
represent their interest.

IV. Schedule for the Negotiation

We have set a deadline of 6 months
beginning with the date of the first
meeting for the committee to complete
work on the proposed rule. We intend
to terminate the activities of the
committee if it does not appear likely to
reach consensus on a schedule that is
consistent with our rulemaking needs.

The first and second meeting dates
and times will be published in the
Federal Register. The purpose of the
first meeting will be to discuss in detail
how the negotiations will proceed and
how the committee will function. The
committee will agree to ground rules for
committee operation, determine how
best to address the principal issues, and,
if time permits, begin to address those
issues.

We expect that by the second meeting,
the committee can complete action on
any procedural matters outstanding
from the organizational meeting and
either begin or continue to address the
issues.

V. Formation of the Negotiating
Committee

A. Procedure for Establishing an
Advisory Committee

As a general rule, an agency of the
Federal government is required to
comply with the requirements of FACA
when it establishes or uses a group that
includes non-Federal members as a
source of advice. Under FACA, an
advisory committee is established only
after both consultations with the
General Services Administration and
receipt of a charter. We have prepared
a charter and initiated the requisite
consultation process. Only upon
successful completion of this process
and the receipt of the approved charter
will we form the committee and begin
negotiations.

B. Participants

The number of participants on the
committee is estimated to be 16 and
should not exceed 25 participants. A
number larger than this could make it
difficult to conduct effective
negotiations. One purpose of this notice
is to help determine whether the
proposed rule would significantly affect
interests not adequately represented by

the proposed participants. We do not
believe that each potentially affected
organization or individual must
necessarily have its own representative.
However, each interest must be
adequately represented. Moreover, we
must be satisfied that the committee as
a whole reflects a proper balance and
mix of interests.

C. Requests for Representation

If, in response to this notice, an
additional individual or representative
of an interest requests membership or
representation on the negotiating
committee, we will determine, in
consultation with the facilitator,
whether that individual or
representative should be added to the
committee. We will make that decision
based on whether the individual or
interest—

* Would be significantly affected by
the rule; and

* Is already adequately represented in
the negotiating committee.

D. Establishing the Committee

After reviewing any comments on this
notice and any requests for
representation, we will take the final
steps to form the committee.

VI. Negotiation Procedures

When the committee is formed, the
following procedures and guidelines
will apply, unless they are modified as
a result of comments received on this
notice or during the negotiating process.

A. Facilitator

We will use a neutral facilitator. The
facilitator will not be involved with the
substantive development or
enforcement of the regulation. The
facilitator’s role is to—

* Chair negotiating sessions;

» Help the negotiation process run
smoothly; and

» Help participants define and reach
consensus.

B. Good Faith Negotiations

Participants must be willing to
negotiate in good faith and be
authorized to do so. We believe this may
be best accomplished by selection of
senior officials as participants. We
believe senior officials are best suited to
represent the interests and viewpoint of
their organizations. This applies to us,
and we are designating Hugh H. Hill III,
M.D., ].D., Medical Officer, Program
Integrity Group, Office of Financial
Management.

C. Administrative Support

We will supply logistical,
administrative, and management
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support. If it is deemed necessary and
appropriate, we will provide technical
support to the committee in gathering
and analyzing additional data or
information.

D. Meetings

Meetings will be held in the
Baltimore/Washington area (or in
another location) at the convenience of
the committee. We will announce
committee meetings and agendas in the
Federal Register. Unless announced
otherwise, meetings are open to the
public.

E. Committee Procedures

Under the general guidance and
direction of the facilitator, and subject
to any applicable legal requirements, the
members will establish the detailed
procedures for committee meetings,
which they consider most appropriate.

F. Defining Consensus

The goal of the negotiating process is
consensus. Under the Negotiated
Rulemaking Act, consensus generally
means that each interest concurs in the
result unless the committee defines the
term otherwise. We expect the
participants to fashion the committee’s
working definition of this term.

G. Failure of Advisory Committee to
Reach Consensus

If the committee is unable to reach
consensus, we will proceed to develop
a proposed rule. Parties to the
negotiation may withdraw at any time.
If this happens, we and the remaining
committee members will evaluate
whether the committee should continue.

H. Record of Meetings

In accordance with FACA’s
requirements, minutes of all committee
meetings will be kept. The minutes will
be placed in the public rulemaking
record.

1. Other Information

In accordance with the provisions of
Executive Order 12866, this notice was
reviewed by the Office of Management
and Budget.

(Catalog of Federal Domestic Assistance
Program No. 93.773, Medicare—Hospital
Insurance; and Program No. 93.774,
Medicare—Supplementary Medical
Insurance Program)

Dated: January 9, 2002.
Thomas A. Scully,

Administrator, Center for Medicare and
Medicaid Services.

Dated: February 22, 2002.
Tommy G. Thompson,
Secretary.
[FR Doc. 02-6952 Filed 3—21-02; 8:45 am]
BILLING CODE 4120-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 25
[IB Docket No. 02—-10; FCC 02-18]

Procedures To Govern the Use of
Satellite Earth Stations on Board
Vessels in Bands Shared With
Terrestrial Fixed Service

AGENCY: Federal Communications
Commission.
ACTION: Notice of inquiry.

SUMMARY: This document solicits
comments on the authorization of
satellite earth stations on board vessels
(ESVs). The item contemplates that
authorizing ESVs on a more clearly-
defined basis, through the adoption of
specific rules governing their use, may
benefit potential users and service
providers by creating regulatory
certainty. Some ESVs are already in
operation: the International Bureau
(Bureau) and the Office of Engineering
Technology (OET) (jointly, the Bureaus)
have granted two companies waivers to
operate ESVs and have granted one
company Special Temporary
Authorities (STAs) with conditions.
However, there are existing terrestrial
fixed users in some of the bands
identified for ESV operations.
Consequently, the Commission solicits
comment on potential methods for
licensing of ESVs that would help
ensure that ESV operations would not
cause harmful interference to, nor limit
the growth of, terrestrial fixed services
operating in the same band.

DATES: Submit comments on or before
April 19, 2002; reply comments due on
or before May 3, 2002.

ADDRESSES: Send comments and reply
comments to the Office of the Secretary,
Federal Communications Commission,
445 12th Street, SW., Washington, DC
20554.

FOR FURTHER INFORMATION CONTACT:
Breck Blalock, International Bureau,
(202) 418-8191 or Trey Hanbury,
International Bureau (202) 418-0766.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of

Inquiry, 1B Docket No. 02-10, adopted
January 23, 2002 and released February
4, 2002. The full text of this Notice of
Inquiry is available for inspection and
copying during normal business hours
in the FCC Reference Room, Room CY—
A257, Portals I, 445 12th Street, SW.,
Washington, DC, and also may be
purchased from the Commission’s copy
contractor, International Transcription
Services, Inc. (“ITS”), Portals II, 445
12th Street, SW., Room CY-B402,
Washington, DC 20554.

Interested parties may file comments
by using the Commission’s Electronic
Comment Filing System (ECFS) or by
filing paper copies. See Electronic Filing
of Documents in Rulemaking
Proceedings, 63 FR 24121, May 1, 1998.
The Commission will consider all
relevant and timely comments prior to
taking final action in this proceeding.
To file formally, interested parties must
file an original and four copies of all
comments, reply comments, and
supporting comments. If interested
parties want each Commissioner to
receive a personal copy of their
comments, they must file an original
plus nine copies. Parties not filing via
ECFS are also encouraged to file a copy
of all pleadings on a 3.5-inch diskette in
Word 97 format.

Comments filed through the ECFS can
be sent as an electronic file via the
Internet to http://www.fcc.gov/e-file/
ecfs.html. Generally, only one copy of
an electronic submission must be filed.
In completing the transmittal screen,
commenters should include their full
name, Postal Service mailing address,
and the applicable docket or rulemaking
number. Parties may also submit an
electronic comment by Internet e-mail.
To receive filing instructions for e-mail
comments, commenters should send an
e-mail to ecfs@fcc.gov, and should
include the following words in the body
of the message: “get form <your e-mail
address.” A sample form and directions
will be sent in reply.

Synopsis

1. In this Notice of Inquiry (NOI) the
Commission seeks comment on the
appropriateness of and potential
methods for authorizing ESVs within its
existing regulatory scheme. Such an
authorization would take the place of
the current system of extending or
creating ad hoc special temporary
authorities (STAs)—and allow ESV
operation while protecting existing
fixed service (FS) operations. The
Commission seeks comment on all
aspects of potential licensing, including
whether and how such licensing should
go forward, and how interference to
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terrestrial fixed licensees can be
mitigated to the greatest extent possible.
2. The Bureaus have authorized two
companies to operate ESVs on a waiver
and STA basis since 1996: Crescomm
(now known as MTN) and Qualcomm,
Inc. Waivers and STAs are usually
reserved for special circumstances and
are not meant to circumvent normal
licensing procedures. In examining the
broad associated issues, the Commission
seeks comment on the necessity of ESV
licensing: do services exist that render
ESV licensing superfluous? Do ESVs
provide services that are unavailable
through other means? Could MTN and
other companies find other ways to offer
similar service? Are there alternatives to
ESV licensing, including continuing to
grant waivers? The Commission seeks
comment on any alternatives and
whether/why the alternative is
preferable to ESV licensing. As ESV
service has now been operational in
some form for five years, and as MTN
seeks to expand the service, the
Commission seeks general comment on
whether the time is ripe for developing
rules for licensing ESV service. Lastly,
the Commission seeks comment on any
other issues that commenters deem
relevant as the Commission considers
the wisdom of advancing ESV licensing.

(a) Regulatory Issues

3. The Commission seeks comment on
all issues pertaining to the regulatory
status of ESVs. An initial question to
address is: in which bands could ESVs
best be accommodated?

4. Specifically, the Commission seeks
comment on the use of compatible and
available bands for operation of ESV
systems. The Commission seeks
comment on the ability of bands that are
currently allocated for MSS to provide
for ESV systems. If MSS bands will not
adequately provide for this service, the
Commission seeks comment on which
FSS bands should be considered for
ESV operation. If the Commission were
to determine that ESVs may operate in
FSS networks, would the Commission
need to modify the Table of Frequency
Allocations to accommodate such use
(e.g., through a footnote addition)?
Although the 1996 Crescomm Order
described ESVs as providing mobile-
satellite service earth stations, the ITU
has recognized that ESVs may operate in
FSS networks.

5. ESV operators have used the C-
band to date, and are now beginning to
use the Ku-band. Due to the multiple
modes of ESV operation, should the
Commission allow Ku-band operation of
ESVs either as an adjunct to C-band
operation or in some cases as a
replacement for the C-band? The

Commission seeks comment on the
continued use of C-band and any
additional use of Ku-band.

6. ESV operations began in C-band
because: (1) These satellite networks can
provide broad coverage, which permits
ships to communicate from anywhere at
sea; and (2) the equipment was readily
available. The problem with use of the
C-band for ESV operations is that in
many countries the band is heavily used
by terrestrial microwave systems
operating in the FS. As ESVs approach
the coast, the potential for interference
to FS operations increases, necessitating
coordination of ESV use with FS
operations so as not to cause
interference. Use of the Ku-band in
coastal areas is being considered in lieu
of coordinating with C-band fixed-
service operations. Most countries do
not have terrestrial services operating in
the satellite uplink portion of the Ku-
band and thus coordination may be
easier in those areas. The difficulty with
using Ku-band is that space station
antennas usually provide only spot
beam coverage in coastal areas rather
than the broader coverage provided in
C-band. In this case, for ESVs operating
well beyond the coast, communication
would be impossible using only Ku-
band. The Commission seeks comment
on use of the Ku-band generally.

7. ESVs could use the Ku-band in a
variety of ways. ESVs could operate in
a dual-band mode, using both C-band
and Ku-band. If dual-band operation
were to be adopted and ESVs operate in
C-band while operating at sea, then
within some previously-defined
minimum distance from shore ESVs
could switch to the Ku-band. The
Commission seeks comment on dual-
band operation.

8. Additionally, where ESVs serve
ships that travel only in an area near the
coast, the Ku-band could be used
exclusively. For example, if a cruise
ship only travels around the Hawaiian
islands, it is possible that the more
limited footprint of the Ku-band would
still cover that ship in all three modes:
at port, at sea, and while entering or
exiting port. In that case, by operating
exclusively in the Ku-band, the ESV
operation would not have to be
coordinated with terrestrial services
since such services do not operate in the
Ku-band. The Commission seeks
comment on whether an ESV on such a
limited-range ship could be licensed in
the Ku-band instead of the C-band.

(b) Appropriate Licensing Approach and
Restrictions

9. The Commission seeks comment on
the appropriate licensing approach and
restrictions for potential ESV

operations. One method for such
licensing could be a special restricted
class of earth stations. While the
Commission is considering the use of
other bands (as discussed above), we
seek comment on whether ESV
licensing under part 25 of the
Commission’s rules within FSS
networks, and with certain restrictions,
would be the most appropriate. The
bands currently being used, C-band and
Ku-band, are allocated to the FSS both
domestically and internationally. If the
Commission does license ESVs as a
special restricted class of earth station,
it seeks comment on what those
restrictions should be. Alternatively, if
the Commission were to license ESVs as
MSS earth stations, it seeks comment on
what other regulatory changes would be
required? Would it be necessary to
change our domestic frequency
allocations table to provide a maritime
mobile-satellite service allocation at C-
band and Ku-band, and would any other
changes be required to allow these
stations to communicate through
existing FSS networks? The
Commission further notes that the
Bureau considered ESV dockside
operations in January 2000 and June
2001 and concluded that because ESVs
would be operating only intermittently,
the service would be better classified as
a temporary-fixed service. The
Commission requests further comment
on the appropriate licensing of dockside
operations of ESVs.

10. Other regulatory issues include
potential conditions on ESV licenses.
One possible restriction might be
continuing the condition contained in
the current STA and waiver
authorizations prohibiting ESV
operations from causing harmful
interference to any entity operating in
conformance with the Table of
Frequency Allocations. In other words,
if licensed, all ESV operations would be
required to cease immediately upon
notification of unacceptable interference
being caused to a fixed service station.
The Commission seeks comment on this
potential condition, and on whether all
ESV operators should be required to
forward any complaints of radio
interference to the Commission
immediately, in writing. Additionally,
the Commission seeks comment on
whether it would be appropriate for the
Commission to impose additional
obligations on the FSS earth stations
that provide the gateway facilities for
ESVs to ensure that ESV transmissions
that cause unacceptable interference are
immediately terminated, whether those
ESV stations are U.S.-licensed or
foreign-licensed. The Commission asks
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if it should adopt any additional rules
that would allow us to take punitive
action against FSS gateway facilities
that provide service to ESV stations
(whether foreign or domestic) that
repeatedly cause unacceptable
interference to fixed service stations. If
so, what standard of proof should the
Commission meet if and when it seeks
to impose such sanctions on FSS
gateway facility operators? What
standard of proof should be required of
interested parties requesting that we
impose such standards? How could the
Commission coordinate with foreign-
licensed vessels?

11. In February 1997, MTN was
granted an STA to operate its ESVs on
a non-harmful interference basis when
the ships it served were in or near one
of four U.S. seaports. More recently,
MTN was authorized to provide ESV
service in motion to or from one of 17
U.S. seaports. The Commission seeks
comment on whether the Commission
should continue to allow in-motion
operations in the future. Alternatively,
would the potential for interference be
significantly reduced by limiting ESV
operations only to ““in or near” U.S.
seaports as initially authorized. If so,
how would this affect the services
currently provided by ESVs.

12. Other possible restrictions that
could be placed on ESV licensees
include: specifying a minimum antenna
elevation angle (e.g. coordination to a
specific satellite), specifying a minimum
antenna diameter and maximum half-
power antenna beamwidth, and also
specifying the antenna tracking
accuracy required for the ESV operation.
The Commission could also require that
ESV applicants specify the minimum
amount of spectrum needed to perform
the necessary service and that they limit
the maximum ESV transmitter power.
This would result in greater spectrum
efficiency and a decreased potential for
interference in bands where
coordination with terrestrial services
would be necessary. Additionally, the
ESV licenses could be limited to a term
of 1 to 3 years so that ESV operation
could be closely monitored and, in
bands where coordination was
necessary, fixed service operational
changes could be implemented
efficiently. Finally, the Commission
seeks comment on a requirement that
ESV services be limited to receive-only.
While the Commission recognizes that
such a restriction may limit somewhat
the commercial appeal of the ESV
service, a receive-only restriction would
virtually eliminate the interference
issues that are of such concern,
particularly in the C-band. The
Commission would like to develop a

record on the pros and cons of a receive-
only restriction. The Commission seeks
comment on these or other potential
special restrictions.

13. The Commission also seek
comment on coordination issues.
Ultimately, the Commission’s
preference is to prevent interference
before it occurs. Under usual
coordination procedures for FSS, the
entire C-band is coordinated. Similarly,
the entire visible geostationary satellite
orbital arc is generally coordinated.
ESVs, however, use considerably less
than a full band. Therefore, ESVs could
be coordinated to specific satellites,
which would limit their azimuth and
commensurately limit the portion of the
visible arc they would use. The
Commission seeks comment on use of
this special method of coordination and
on any other regulatory issues that the
Commission should consider going
forward.

(c) Interference Issues

(1) Determining the Distance From
Shore Beyond Which Unacceptable
Interference Should Not Be Possible

14. If ESV licensing goes forward,
determining the distance from shore
outside of which interference from ESVs
to FS operations will not occur
(Distance From Shore) would be critical
to successful ESV/FS coordination. The
Commission seeks comment on the
appropriate Distance From Shore. A
Distance From Shore of 200 km may be
suggested for two reasons. The current
practice of the frequency coordinators
requires a search of up to 125 statute
miles radius (approx. 200 km) around
the proposed location of a new FSS
earth station to ascertain if there is
potential for interference. This method
has been effective for more than twenty
years, preventing interference to FS
from FSS. The U.S. has presented to
ITU-R Working Party 4-9S a series of
calculations that suggest that a distance
as low as 165 km might be adequate as
a coordination distance. Increasing the
Distance From Shore from 165 km to
200 km would provide an added degree
of protection to FS stations operating in
the same band with ESVs, and would be
consistent with current domestic
procedures for FS—FSS coordination.
The Commission seeks comment on this
rationale, and on other factors, if any,
that should be considered in calculating
the appropriate Distance From Shore.

(2) Coordination of Operation Within a
Distance Where Unacceptable
Interference Might Occur

15. Once the Distance From Shore is
determined, the question remains: how

would operations be coordinated inside
the Distance From Shore to eliminate
unacceptable ESV interference to FS
operations but still allow ESV operation
inside the Distance From Shore? This
determination, in the international
context, is being addressed within the
ITU-R through the calculation of a
Composite Area within which
interference to fixed stations from ESVs
operating in motion near a coastline
need to be evaluated. The Commission
seeks comment on whether the use of
the Composite Area calculations could
also serve as the basis to determine this
area in a domestic context. Commenters
should address whether this method
examines all of the factors relevant to
determining the potential for
interference to fixed stations by ESVs.
The Commission seeks comment on
whether the use of the Composite Area
to address concerns about interference
within the Distance From Shore is
sufficient, or whether other factors must
be considered.

16. The Commission seeks comment
on the process for calculating the
Composite Area. The Commission also
seeks comment on, in general, the
Composite Area method for evaluating
the potential for interference to fixed
stations from ESVs, as well as any other
factors that should be considered.
Finally, the Commission seeks comment
on any alternatives to the Composite
Area method for evaluating the potential
for interference.

(3) Prevention and Resolution of
Interference

17. The Commission also seeks
general comment on how to handle
anticipated interference issues. It is
particularly interested in comments on
whether the operation of existing MTN
systems has in fact caused interference
to other operations. The Crescomm
Order states that “[tlhe mobile nature of
the MSS stations makes it extremely
difficult to prevent interference and to
identify the interference source.”
Further, the fixed community has stated
in an ex parte statement that
interference from a moving ship is all
but impossible to trace and that in-
motion operations have not been
adequately coordinated as required. The
Commission believes that if it licenses
ESVs, flexible, efficient and continuous
coordination would be the key
component to ensuring that ESVs do not
cause unacceptable interference to FS
stations. In order to ensure this
coordination truly is successful, it
would be necessary for all parties to be
able to identify the ESVs that may be
coming into a given port in order to
effectuate such coordination, including
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the precise routes and schedules used
by these vessels. One approach to
facilitating information exchange could
be a requirement for both the ESV
operators and coastal administrations to
keep a publicly available list of all ESVs
that have been licensed or otherwise
granted authority to operate in their
area. It also may facilitate
communication if the harbormaster is
provided this information. The
Commission seeks comment on
requiring real-time location tracking and
that more timely information be made
available (e.g., on the Internet). For
example, the Commission notes that
there are many tracking devices
commercially available that provide
very precise location based on GPS
tracking. The Commission seeks
comment on the feasibility and
adequacy of these possible measures to
ensure proper coordination.

18. Other approaches to providing the
information necessary to ensure that
ESVs do not cause unacceptable
interference to the FS include: First, that
ESV licenses indicate the name of the
ESV operator and a point of contact, as
well as the name of the vessel and a
method by which to contact the ship
directly (for instance, the ship’s
Inmarsat number); second, the license
could list the frequencies that have been
cleared for use by that ESV; and third,

a website with all information on
licensed ESVs could be created for the
purpose of such coordination. Thus, if
there were any interference reported, all
parties would have information to
quickly identify its source by contacting
the coastal administration, the
harbormaster, a website, or the ESV
operator. If the ESV were a non-primary
licensee, the ESV station would be
required to cease operation immediately
if it causes interference. The
Commission seeks comment on these
ideas for information exchange. In this
regard, the Commission seeks comment
on whether we should require an ESV
system to include a means of
identification and automatic
mechanisms to terminate transmissions
whenever the ESV operates outside its
operational limits or is identified as the
source of interference. How can the
Commission enforce the requirements
for preventing and resolving
unacceptable interference? The
Commission seeks comment on these
and other ideas to exchange
information, to prevent unacceptable
interference, and to resolve interference
issues should they arise.

19. Shorter license terms might also
be an incentive for ESV operators to
assist with the resolution of interference
complaints, in that if an ESV station was

reported to be interfering on a regular
basis and was being in any way
uncooperative with the FS station
licensee, the ESV license may not be
renewed. The Commission seeks
comment on the appropriateness of a 1—
3 year license term. The shorter terms
might provide incentive for ESV
operators to carefully coordinate their
arrival and at-port use with FS stations.
The Commission seeks comment on the
concept of shorter licensing terms and
other issues related to coordination.

Deadlines and Instructions for Filing
Comments

Under §§1.415 and 1.419 of the
Commission’s rules, 47 CFR 1.415,
1.419, interested parties may file
comments on the Notice of Inquiry on or
before April 19, 2002. Reply comments
are due May 3, 2002. Interested parties
may file comments by using the
Commission’s Electronic Comment
Filing System (ECFS) or by filing paper
copies. The Commission will consider
all relevant and timely comments prior
to taking final action in this proceeding.
To file formally, interested parties must
file an original and four copies of all
comments, reply comments, and
supporting comments. If interested
parties want each Commissioner to
receive a personal copy of their
comments, they must file an original
plus nine copies. Interested parties
should send comments and reply
comments to the Office of the Secretary,
Federal Communications Commission,
445 12th Street, SW., Washington, DC.
20554. Parties not filing via ECFS are
also encouraged to file a copy of all
pleadings on a 3.5-inch diskette in Word
97 format.

Ordering Clause

Accordingly, it is ordered that
pursuant to the authority contained in
sections 1, 4(i), 4(j), 7(a), 301, 303(c),
303(f), 303(g), 303(r), 303(y), and 308 of
the Communications Act of 1934, as
amended, 47 U.S.C. 151, 154(i), 154()),
157(a), 301, 303(c), 303(f), 303(g), 303(x),
303(y), 308, this Notice of Inquiry is
adopted.

Federal Communications Commission.
William F. Caton,

Acting Secretary.

[FR Doc. 02-6917 Filed 3—21-02; 8:45 am)|]
BILLING CODE 6712-02-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 020313058-2058-01; I.D.
030402A]

RIN 0648—-APO07

Fisheries of the Northeastern United
States; Proposed 2002 Specifications
for the Spiny Dogfish Fishery;
Regulatory Amendment

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMF'S proposes specifications
for the spiny dogfish fishery for the
2002 fishing year, which is May 1, 2002,
through April 30, 2003. The
implementing regulations for the Spiny
Dogfish Fishery Management Plan
(FMP) require NMFS to publish
specifications for the upcoming fishing
year and to provide an opportunity for
public comment. The intent is to specify
the commercial quota and other
management measures, such as trip
limits, to address overfishing of the
spiny dogfish resource. This proposed
rule would make a correction to the
Spiny Dogfish regulations to indicate
that the target fishing mortality rate (F)
specified for the period May 1, 2003 —
April 30, 2004 should be F=0.03.

DATES: Public comments must be
received (see ADDRESSES) no later than

5 p.m. eastern standard time on April 8,
2002.

ADDRESSES: Written comments on the
proposed specifications should be sent
to Patricia A. Kurkul, Regional
Administrator, Northeast Region,
National Marine Fisheries Service, One
Blackburn Drive, Gloucester, MA
01930-2298. Mark on the outside of the
envelope, “Comments—2002 Spiny
Dogfish Specifications.” Comments may
also be sent via facsimile (fax) to (978)
281-9135. Comments will not be
accepted if submitted via e-mail or the
Internet.

Copies of supporting documents used
by the Joint Spiny Dogfish Committee
and the Spiny Dogfish Monitoring
Committee; the Environmental
Assessment, Regulatory Impact Review,
Initial Regulatory Flexibility Analysis
(EA/RIR/IRFA); and the Essential Fish
Habitat Assessment (EFHA) are
available from Daniel Furlong,
Executive Director, Mid-Atlantic
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Fishery Management Council, Federal
Building, Room 2115, 300 South Street,
Dover, DE 19904. The EA, RIR, IRFA
and EFHA are accessible via the Internet
at http:/www.nero.gov/ro/doc/nero.html.

FOR FURTHER INFORMATION CONTACT.:
Bonnie L. Van Pelt, Fishery Policy
Analyst, (978)281-9244, fax (978)281-
9135, e-mail bonnie.l.vanpelt@noaa.gov.

SUPPLEMENTARY INFORMATION:
Background

Spiny dogfish were declared
overfished by NMFS on April 3, 1998,
and added to that year’s list of
overfished stocks in the Report on the
Status of the Fisheries of the United
States, prepared pursuant to section 304
of the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act). Consequently,
the Magnuson-Stevens Act required the
preparation of measures to end
overfishing and to rebuild the spiny
dogfish stock. A joint FMP was
developed by the Mid-Atlantic and New
England Fishery Management Councils
(Councils) during 1998 and 1999. The
Mid-Atlantic Fishery Management
Council (MAFMC) was designated as
the administrative lead on the FMP.

The regulations implementing the
FMP at 50 CFR part 648, subpart L,
outline the process for specifying
annually the commercial quota and
other management measures (e.g.,
minimum or maximum fish sizes,
seasons, mesh size restrictions, trip
limits, and other gear restrictions) for
the spiny dogfish fishery to achieve the
annual target F specified in the FMP.
The target F for the 2002 fishing year is
0.03.

The Spiny Dogfish Monitoring
Committee (Monitoring Committee),
comprised of representatives from
states, MAFMC staff, New England
Fishery Management Council (NEFMC)
staff, NMFS staff and two non-voting,
ex-officio industry representatives (one
each from the MAFMC and NEFMC
regions) is required to review annually
the best available information and to
recommend a commercial quota and
other management measures necessary
to achieve the target F for the upcoming
fishing year. The Council’s Joint Spiny
Dogfish Committee (Joint Committee)
then considers the Monitoring
Committee’s recommendations and any
public comment in making its
recommendation to the two Councils.
Afterwards, the MAFMC and the
NEFMC make their recommendations to
NMFS. NMFS reviews those
recommendations to assure they are
consistent with the target F level, and

publishes proposed measures for public
comment.

Monitoring Committee
Recommendations

The Monitoring Committee met on
September 11, 2001, to review updated
stock assessment information. Based on
a 3—year average (1999-2001), fishing
mortality was estimated at F= 0.27, far
above the overfishing threshold level of
0.11. This level of F reflects overfishing
in the fishery before the FMP was
implemented. Using 1999-2001
Northeast Fisheries Science Center
(NEFSC) spring survey trawl data and
commercial landings data through 2000,
the Monitoring Committee noted a
reduction in the biomass of adult
females (>80 cm) throughout the time
series (1978 - 2001). The average size of
female dogfish has declined from greater
than 8.8 Ib (4 kg) in 1987 to about 4.40
Ib (2 kg) in 2000. Since 1990, the
estimate of mature female biomass has
declined steadily. The decline in
estimated biomass of mature females
and large males is consistent with
cumulative removals from a slow
growing stock. These results suggest that
total removals have exceeded
productive capacity of the stock. The 3—
year average of swept area female
biomass (>80 cm) for the period 1999 —
2001, has declined to about 34 percent
of the recommended biomass rebuilding
target (Bmsy) of 200,000 mt (441 million
1b).

NEFMC survey data show a reduction
in the biomass of spiny dogfish pups
based on the decline in biomass of
dogfish less than 35 cm (13.8 inch). The
survey indices for pups have continued
to be the lowest in the 33—year time
series for the past 5 consecutive years
(1997 - 2001), indicating recruitment
failure.

The Monitoring Committee estimated
the yield associated with a F=0.03 for
2002 to be 4.0 million 1b (1.81 million
kg), assuming the current stock size. The
Monitoring Committee recommended a
4-million pound (1.81-million kg)
commercial quota for spiny dogfish for
the 2002-2003 fishing season, divided
into the two semi-annual periods as
specified in the FMP: 57.9 percent for
quota period 1 (May—October), or
2,316,000 Ib (1.05 million kg), and 42.1
percent for quota period 2 (November-
April), or 1,684,000 1b (763,849 kg). The
Monitoring Committee also
recommended maintaining a trip limit
of 600 1b (272 kg) for quota period 1 and
300 1b (136 kg) for quota period 2
(vessels are prohibited from landing
more than the specified amount in any
one calendar day). The Monitoring
Committee also expressed concern that

even the current restrictive rebuilding
strategy may be too liberal to
accomplish the rebuilding objectives of
the FMP (i.e., rebuilding to SSBmax),
even in the long term.

Joint Spiny Dogfish Committee
Recommendations

The Joint Spiny Dogfish Committee
(Joint Committee) met on September 28,
2001, to consider the recommendations
of the Monitoring Committee, and to
make a recommendation to the
Councils. The Joint Committee
recommended that the Councils, using
whatever means necessary, adopt a
fishing mortality rate for the 2002-2003
fishing season that would be consistent
with a commercial quota of 8.8 million
lb (4 million kg). In addition, the Joint
Committee recommended trip limits of
7,000 1b (3,175 kg) for both quota
periods.

Alternatives Proposed by the Councils

The MAFMC and NEFMC voted upon
recommendations for year four (2002-
2003) management measures at their
respective meetings in October and
November 2001. The MAFMC adopted
the Monitoring Committee
recommendations for a commercial
quota of 4 million Ib (1.81 million kg)
and trip limits of 600 1b (272 kg) for
quota period 1 (May 1 - Oct. 31) and 300
1b (136 kg) for quota period 2 (Nov. 1
— April 30). The NEFMC adopted the
Joint Committee recommendation for a
fishing mortality rate consistent with a
commercial quota of 8.8 million 1b (4
million kg), and trip limits of 7,000 1b
(3,175 kg) for both quota periods.

Proposed 2002 Measures

At both Council meetings NMFS
noted that it was not possible to modify
the FMP target F through the annual
specifications as was recommended by
the NEFMC, because such a change
would require an FMP amendment.
NMFS reviewed both Councils’
recommendations and concluded that
the MAFMC recommendation would
assure that the target F is not exceeded.
NMFS proposes a commercial spiny
dogfish quota of 4 million 1b (1.81
million kg) for the 2002 fishing year to
be divided into two semi-annual periods
as follows: 2,316,000 1b (1.05 million kg)
for Quota period 1 (May 1, 2001—Oct.
31, 2001); and 1,684,000 1b (763,849 kg)
for Quota period 2 (Nov. 1, 2001-April
30, 2002). In addition, NMFS proposes
to maintain trip limits of 600 1b (272 kg)
for Quota period 1, and 300 1b (136 kg)
for Quota period 2 to discourage a
directed fishery. The directed fishery
has traditionally targeted large mature
female spiny dogfish, the stock
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component that is most in need of
protection and rebuilding. A trip limit
level of 7,000 1b (3,175 kg) could result
in a directed fishery, which is
inconsistent with the rebuilding
program. Maintaining the limits of 600
Ib (272 kg) and 300 1b (136 kg) for Quota
period 1 and Quota period 2,
respectively, would allow for the
retention of spiny dogfish caught
incidentally while fishing for other
species, but discourage directed fishing
and, therefore, provide protection for
mature female spiny dogfish.

This proposed rule would also make
a correction to the spiny dogfish
regulations, because they mistakenly
specify a target F=0.08 to begin on May
1, 2003. The FMP requires that the
target of F=0.03 be maintained through
the end of the fishing year 2003—2004.

Classification

This action is authorized by 50 CFR
part 648 and has been determined to be
not significant for purposes of Executive
Order 12866.

An IRFA was prepared that describes
the impact this proposed rule, if
adopted, would have on small entities.
A description of the action, why it is
being considered, and the legal basis for
this action are contained at the
beginning of this section of the
preamble and in the SUMMARY section of
the preamble. A summary of the
analysis follows.

The small entities considered in the
analysis include 488 vessels that have
reported spiny dogfish landings to
NMEFS in 2000 (the most recent year for
which there is vessel-specific data). In
addition, there are vessels that are not
subject to the Federal reporting
requirements because they fish
exclusively in state waters. It is not
possible to identify these vessels, but
some number of them are likely to be
impacted. There is no reason to presume
the impacts on these vessels would be
substantially different from the impact
on Federally-permitted vessels.

Furthermore, there are a large number
of vessels that have been issued Federal
spiny dogfish permits, but have not
fished for spiny dogfish (a total of 2,079
vessels were issued the permit in 2001).
It is presumed that these vessels are
interested in the fishery but have chosen
not to participate under the restrictive
trip limits. If any of these vessels should
choose to participate in the upcoming
fishing year, they might experience
revenue increases associated with
landings of spiny dogfish but those
increases cannot be estimated.

NMEF'S considered three alternatives.
The action recommended in this
proposed rule includes a commercial

quota of 4 million Ib (1.81 million kg),
and trip limits of 600 1b (272 kg) during
Quota period 1 and 300 1b (136 kg)
during Quota period 2. Alternative 2
includes a commercial quota of 8.8
million 1b (4 million kg) and trip limit
of 7,000 1b (3,175 kg) for both quota
periods. Alternative 3 evaluates the
impact of having no management
measures.

The potential changes in 2002
revenues under the 4 million 1b (1.81
million kg) quota were evaluated
relative to landings and revenues
derived during 2001: 4.6 million 1b (2.08
million kg) of landings, valued at
$1,012,000. The analysis is based on the
last full fishing year of landings data
and assumed that the revenues of the
488 vessels that landed spiny dogfish in
2000 would be reduced proportionately
by the proposed action. The reduction
in overall gross revenues to the fishery
as a whole was estimated to be about
$132,000, or about $270 per vessel,
compared to fishing year 2001.

The proposed trip limits of 600 lb
(272 kg) in Quota period 1, and 300 lb
(136 kg) in Quota period 2 represent a
continuation of the trip limits
established for fishing year 2001 and
have no new impact. The trip limit
analysis projected that, on average,
under a 600 1b (272 kg) trip limit for
quota period 1, landings exceeded the
semi-annual quota of 2,316,000 Ib (1.05
million kg) on about September 5, 2000
(128 days into the quota period). During
Quota period 2, however, if a 300-1b
(136—kg) possession limit was in effect,
landings were projected not to exceed
the semi-annual quota of 1,684,000 lb
(763,849 kg). The analysis projected
landings of only 615,000 lb (278,959 kg)
during quota period 2. Thus,
approximately 1,069,000 1b (484,890 kg)
of allowable spiny dogfish landings
were projected not to be landed.
Although the commercial quota is 4
million 1b (1.81 million kg), total
projected landings would only reach
2.93 million 1b (1.33 million kg).
However, the analysis does not account
for behavioral changes by vessel
operators that could impact the amount
of landings. Also, since vessels without
Federal permits are not captured in the
analysis, yet their landings count
towards the quota, it is likely that
additional landings will occur. In fact,
during the 2001 fishing year, under
identical trip limits and commercial
quota, period 1 was open for 52 days
under a 600-1b (272-kg) trip limit and
period 2 was open for 20 days under a
300-1b (136-kg) trip limit.

Under Alternative 2, the quota would
increase to 8.8 million 1b (4 million kg).
This represents an increase from

landings in fishing year 2001 of 4.2
million Ib (1.91 million kg), valued at
$924,000. Assuming that the increase is
shared among the 488 that landed spiny
dogfish in fishing year 2000, each vessel
would experience revenue increases of
$1,893. However, this quota is
inconsistent with the target F required
by the FMP.

Under Alternative 2, trip limits of
7,000 1b (3,175 kg), the semi-annual
quota of 5,095,200 lb (2.31 million kg)
would be exceeded on average
approximately 55 days into quota period
1 and the semi-annual quota of
3,704,800 lb (1.68 million kg) would be
exceeded approximately 80 days into
quota period 2.

Although more vessels would find it
profitable to land spiny dogfish under a
trip limit of 7,000 1b (3,175 kg) while the
season is open, the season would close
sooner than under the lower trip limits.
Vessels may still be able to make
profitable trips by directing on other
species and landing up to the trip limit
of 600 1b (272 kg) or 300 1b (136 kg) of
spiny dogfish. Revenues from spiny
dogfish alone would be minimal, but the
lower trip limits would likely end the
directed fishery, consistent with the
FMP. If major spiny dogfish markets are
eliminated as a result of low supply due
to a low trip limit or quick closure of the
fishery, much of the revenue from the
spiny dogfish fishery would also be
drastically reduced.

Under Alternative 3, with no quota or
management measures, landings are
projected to be 24.9 million 1b (11,294
mt) in 2002—2003. This represents an
increase from 2001 landings of 20.3
million lb (9.2 million kg). Increases in
gross revenues to vessels would be
about $4.5 million. Gross revenues for
vessels engaged in the spiny dogfish
fishery would be expected to increase,
on average, by about $9,151 per vessel
in fishing year 2002. Although
unrestricted fishing would result in
higher short-term landings and
revenues, compared to fishing year
2001, this would be inconsistent with
the rebuilding program established in
the FMP, as required by the Magnuson-
Stevens Act.

According to 2000 landings
information, the impact of the proposed
specifications for the 2002 fishing year
will be greatest in Massachusetts which
accounted for the largest share of the
landings (28.5 percent), followed by
New Jersey (25.8 percent), North
Carolina (14.1 percent), New Hampshire
(11.5 percent) and New York (9.4
percent). The top four ports which
landed spiny dogfish in 2000 included
Chatham, MA (21 percent); Point
Pleasant, NJ (17.4 percent); Hampton
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Bay, NY (8.5 percent); and Portsmouth,
NH (8.3 percent).

The proposed correction to the target
F will have no impact on any business
entity, since it does not modify the
status quo.

It has been determined that this
proposed rule does not contain policies
with Federalism implications as that
term is defined in Executive Order
13132.

This proposed rule does not contain
or involve any information collection
requirements that require the approval
of the Office of Management and Budget
pursuant to the Paperwork Reduction
Act, 44 U.S.C. chapter 35.

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: March 18, 2002.
Rebecca Lent,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 648 is proposed
to be amended as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2. In § 648.230, paragraph (a) is
revised to read as follows:
§648.230 Catch quotas and other
restrictions.

(a) Annual review. The Spiny Dogfish
Monitoring Committee will annually

review the following data, subject to
availability, to determine the total
allowable level of landings (TAL) and
other restrictions necessary to assure a
target fishing mortality rate (F) of 0.2 in
1999 through April 30, 2000, a target F
of 0.03 from May 1, 2000, through April
30, 2004, and a target F of 0.08
thereafter will not be exceeded:
Commercial and recreational catch data;
current estimates of F; stock status;
recent estimates of recruitment; virtual
population analysis results; levels of
noncompliance by fishermen or
individual states; impact of size/mesh
regulations; sea sampling data; impact
of gear other than otter trawls and gill
nets on the mortality of spiny dogfish;
and any other relevant information.

* * * * *

[FR Doc. 02-6983 Filed 3—21-02; 8:45 am]
BILLING CODE 3510-22-S
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SMALL BUSINESS ADMINISTRATION
13 CFR Part 134

RIN 3245-AE71

Small Business Size Regulations; 8(a)
Business Development/Small
Disadvantaged Business Status
Determinations; Rules of Procedure
Governing Cases Before the Office of
Hearings and Appeals; Correction

AGENCY: Small Business Administration.
ACTION: Proposed rule; correction.

SUMMARY: This document corrects the
text of the proposed rule published in
the Federal Register on March 12, 2002,
(67 FR 11057) and corrected in the
Federal Register on March 21, 2002.
The rule proposes to amend SBA’s
regulations governing proceedings
before the Office of Hearings and
Appeals and to make conforming
changes to several sections of the
regulations governing the Small
Business Size Determination program
and the 8(a) Business Development (8(a)
BD) program.

FOR FURTHER INFORMATION CONTACT:
Michael J. Wolter, 202—401-1420.

Correction

In notice of proposed rulemaking
document 02-5613 beginning on page
11057 in the issue of Tuesday, March
12, 2002, make the following
corrections:

1. On page 11067, in the third
column, correct § 134.313 to read as
follows:

§134.313 Applicability of subpart B
provisions.

Except where inconsistent with this
subpart C, the provisions of subpart B of
this part apply to appeals from size
determinations and NAICS code
designations.

§134.406 [Corrected]

2. On page 11067, in the third
column, correct amendatory instruction
50.c. to read as follows:

50. c. In paragraph (c), revise the first
and fourth sentences; and add a new
sentence at the end.

Dated: March 19, 2002.

Gloria E. Blazsik,

Acting Assistant Administrator for Office of
Hearings and Appeals.

[FR Doc. 02-6993 Filed 3—-21-02; 8:45 am]
BILLING CODE 8025-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NE—18-AD]

RIN 2120-AA64

Airworthiness Directives; Dowty

Aerospace Propellers, Models R354,
R375, R389, and R390 Propellers

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The Federal Aviation
Administration (FAA) proposes to adopt
a new airworthiness directive (AD) that
is applicable to Dowty Aerospace
Propellers, R354/4-123-F/13, R354/4—
123-F/20, R375/4-123-F/21, R389/4—
123-F/25, R389/4—123-F/26, and R390/
4-123-F/27 propellers. This proposal
would require a one-time inspection of
the hub joint mating surfaces for
fretting. This proposal is prompted by
reports of fretting on the joint mating
faces of propeller hubs. The actions
specified by the proposed AD are
intended to prevent failure of the hub
due to loose hub through bolts.

DATES: Comments must be received by
May 21, 2002.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 2000-NE—
18—AD, 12 New England Executive Park,
Burlington, MA 01803-5299. Comments
may be inspected, by appointment, at
this location between 8 a.m. and 4:30
p-m., Monday through Friday, except
Federal holidays. Comments may also
be sent via the Internet using the
following address: ““9-ane-
adcomment@faa.gov”’. Comments sent
via the Internet must contain the docket

number in the subject line. The service
information referenced in the proposed
rule may be obtained from Dowty
Aerospace Propellers, Anson Business
Park, Cheltenham Road, East Gloucester
GL2 9QN, UK; telephone 44 (0) 1452
716000; fax 44 (0) 1452 716001. This
information may be examined, by
appointment, at the FAA, New England
Region, Office of the Regional Counsel,
12 New England Executive Park,
Burlington, MA.

FOR FURTHER INFORMATION CONTACT:
Frank Walsh, Aerospace Engineer,
Boston Aircraft Certification Office,
FAA, Engine and Propeller Directorate,
12 New England Executive Park,
Burlington, MA 01803-5299; telephone
(781) 238-7158; fax (781) 238-7199.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this action may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2000-NE-18—AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRM’s

Any person may obtain a copy of this
NPRM by submitting a request to the
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FAA, New England Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 2000-NE-18-AD, 12 New
England Executive Park, Burlington, MA
01803-5299.

Discussion

The Civil Aviation Authority (CAA),
which is the airworthiness authority for
the United Kingdom (UK), recently
notified the FAA that an unsafe
condition may exist on certain Dowty
propellers. The CAA advises that it has
received a number of reports of fretting
damage on the joint mating faces of
certain Dowty propeller hubs. The CAA
believes that the cause of the damage is
excessive use of joint sealant during
reassembly of the hub after repair or
rework of the hub.

Manufacturer’s Service Information

Dowty Aerospace Propellers has
issued service bulletin (SB) SF340-61—
96, dated April 18, 2000, that specifies
procedures for inspecting certain
propeller hubs for loose hub bolts, and
if found, inspecting the mating faces of
the hub joint for wear. The CAA
classified this SB as mandatory and
issued AD 005—-04-2000 in order to
assure the airworthiness of these Dowty
propellers in the UK.

Bilateral Agreement Information

This propeller model is manufactured
in the UK and is type certificated for
operation in the United States under the
provisions of Section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the CAA has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the CAA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Proposed Requirements of the AD

Since an unsafe condition has been
identified that is likely to exist or
develop on other Dowty Aerospace
Propellers, R354/4-123-F/13, R354/4—
123-F/20, R375/4-123-F/21, R389/4—
123-F/25, R389/4-123-F/26, and R390/
4-123-F/27 propellers of the same type
design that are used on airplanes
registered in the United States, the
proposed AD would require inspection
of hubs that have been disassembled
since being delivered from Dowty
Aerospace Propellers for loose hub
through bolts within 1,800 flying hours
after the effective date of the proposed
AD. The proposed AD would also

require inspection of the mating faces of
the hub joint for wear if any loose
through bolts are found. These actions
would be required to be done in
accordance with the service bulletin
described previously.

Economic Analysis

There are approximately 418
propellers of the affected design in the
worldwide fleet. The FAA estimates that
169 propellers installed on airplanes of
U.S. registry would be affected by this
proposed AD. The FAA also estimates
that it would take approximately 6 work
hours per propeller to do the proposed
actions, and that the average labor rate
is $60 per work hour. There are no
required parts per propeller. Based on
these figures, the total cost of the
proposed AD on U.S. operators is
estimated to be $60,840.

Regulatory Analysis

This proposed rule does not have
federalism implications, as defined in
Executive Order 13132, because it
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.
Accordingly, the FAA has not consulted
with state authorities prior to
publication of this proposed rule.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Dowty Aerospace Propellers: Docket No.

2000-NE-18-AD.
Applicability

This airworthiness directive (AD) is
applicable to Dowty Aerospace Propellers,
R354/4-123-F/13, R354/4-123-F/20, R375/
4-123-F/21, R389/4—123-F/25, R389/4-123—
F/26, and R390/4-123-F/27 propellers.
These propellers are installed on, but not
limited to, SAAB 340A and 340B airplanes.

Note 1: This airworthiness directive (AD)
applies to each propeller identified in the
preceding applicability provision, regardless
of whether it has been modified, altered, or
repaired in the area subject to the
requirements of this AD. For propellers that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (b)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if the unsafe
condition has not been eliminated, the
request should include specific proposed
actions to address it.

Compliance

Compliance with this AD is required
within 1,800 flying hours after the effective
date of this AD, unless already done.

To prevent failure of the hub due to loose
hub through bolts, do the following:

One-time Inspection of the Propeller Hub

(a) If the propeller hub has not been
disassembled since it was received from
Dowty Aerospace Propellers, no further
action is required. Otherwise, do the
following:

(1) Within 1,800 flying hours after the
effective date of this AD, perform a one-time
inspection of the hub for loose hub through
bolts in accordance with 3.A.(1) through
3.A.(10) of the Accomplishment Instructions
of Dowty Aerospace Propellers service
bulletin (SB) SF340-61-96, dated April 18,
2000.

(2) If wear exceeds the limits specified in
3.A.(8) of the Accomplishment Instructions
of Dowty Aerospace Propellers service
bulletin (SB) SF340-61-96, dated April 18,
2000, replace the hub with a serviceable part.

Alternative Methods of Compliance

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Boston
Aircraft Certification Office (ACO). Operators
must submit their request through an
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appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Boston ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Boston
ACO

Special Flight Permits

(c) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be done.

Note 3: The subject of this AD is addressed
in CAA airworthiness directive 005-04—2000.

Issued in Burlington, Massachusetts, on
March 14, 2002.

Francis A. Favara,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 02—6914 Filed 3—21-02; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

14 CFR Part 71

[Airspace Docket No. 01-AGL-08]
Proposed Modification of Class E
Airspace; Frankfort, MI; Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking;
correction.

VOR/DME was omitted. This action
corrects these errors.

Accordingly, pursuant to the
authority delegated to me, the errors for
the Class E Airspace, Frankfort, MI, as
published in the Federal Register
Monday, January 7, 2002 (67 FR 705),
(FR Doc. 02—250), are corrected as
follows:

1. On page 705, column 2, in the
heading, and column 3, under
“Comments Invited”, correct the
Airspace Docket No. to read “01-AGL-
08.”

8§71.1 [corrected]

2. On page 706, column 2, correct the
legal description of the airspace
designation as follows:

a. Add the following immediately
below “AGL MI E5 Frankfort, MI
[REVISED]”’: Manistee VOR/DME
(Lat. 44°16'14" N., long 86°15'14" W.)

b. Correct the Frankfort Dow
Memorial Field Airport longitude to
read:

“Long. 86°12'02" W.”

c. Correct ‘“Manistee VOR/DME 186°
radial” to read ‘“Manistee VOR/DME
006° radial.”

Issued in Des Plaines, Illinois on February
6, 2002.

Richard K. Petersen,

Assistant Manager, Air Traffic Division, Great
Lakes Region.

[FR Doc. 02-5119 Filed 3—21-02; 8:45 am)]
BILLING CODE 4910-13-M

SUMMARY: This action corrects the
docket number and four errors in the
legal description of a NPRM that was
published in the Federal Register on
Monday, January 7, 2002 (67 FR 705).
The NPRM proposed to modify Class E
Airspace at Frankfort, MI.

FOR FURTHER INFORMATION CONTACT:
Denis C. Burke, Air Traffic Division,
Airspace Branch, AGL-520, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, IL 60018,
telephone: (847) 294-7477.

SUPPLEMENTARY INFORMATION:
History

Federal Register document 02—250
published on Monday, January 7, 2002
(67 FR 705), proposed to modify Class
E Airspace at Frankfort, MI. An
incorrect Airspace Docket No. 00—~AGL—-
08 was assigned to the proposal, and in
addition, the following errors were
contained in the legal description:
Incorrect longitude for the Frankfort
Dow Memorial Field Airport, an
incorrect MBL VOR/DME radial was
used to describe the extension, and the
latitude and longitude for the MBL

DEPARTMENT OF THE INTERIOR

National Indian Gaming Commission

25 CFR Part 502
RIN 3141-AA10

Definitions: Electronic or
Electromechanical Facsimile; Games
Similar to Bingo; Electronic, Computer
or Other Technologic Aid to Class Il
Games

AGENCY: National Indian Gaming
Commission, Interior.

ACTION: Proposed Rule for Final
Comment.

SUMMARY: The National Indian Gaming
Commission (Commission) proposes to
clarify the regulatory definitions of three
key terms in the Indian Gaming
Regulatory Act, “‘electronic and
electromechanical facsimile”, “games
similar to bingo”” and “electronic,
computer or other technologic aid to
Class II gaming”. The Commission
believes that these amendments may
simplify the classification of games.

DATES: Comments may be submitted on
or before April 22, 2002.

FOR FURTHER INFORMATION CONTACT:
Penny Coleman, at 202/632—7003 or, by
fax, at 202/632—7066 (these are not toll-
free numbers).

SUPPLEMENTARY INFORMATION: The
Indian Gaming Regulatory Act (IGRA)
25 U.S.C. 2701-2721, enacted on
October 17, 1988, established the
Commission. Under the Act, the
Commission is charged with regulating
gaming by Indian tribes. On April 9,
1992, the Commission issued a final
rule defining several key terms that
were not fully defined in the statute. In
light of the experience that it has
developed in the past ten years in
working with these definitions, the
Commission believes that it may be time
to reevaluate some of these definitions.
Accordingly, on June 22, 2001, the
Commission published a Proposed Rule
seeking public comment on the
proposed removal of the existing
definition of “‘electronic or
electromechanical facsimile” from the
Commission’s regulations and using
instead the plain language interpretation
that seems to have been preferred by the
courts.

The Commission received numerous
comments to this proposed rule, a
majority of which indicated support for
the proposal. However, even many of
the supportive comments expressed the
view that removing the current
definition was merely a first step in
addressing the questions at issue.
Several comments indicated that the
Commission should remove the
definition and replace it with another
definition providing additional
substantive guidance.

The Commission addresses these
comments by proposing a new
definition of “electronic or
electromechanical facsimile.” In light of
the comments, the Commission also
proposes changes to two related
definitions for which it seeks additional
comment.

Regulatory Flexibility Act

To the extent that tribal gaming
operations may be considered small
businesses and therefore small entities
under the Regulatory Flexibility Act, 5
U.S.C. 601 et seq., this rule will not
have a significant economic effect on a
substantial number of small entities.
Indian Tribes are not considered to be
small entities for the purposes of the
Regulatory Flexibility Act.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
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Regulatory Enforcement Fairness Act.
This rule does not have an annual effect
on the economy of $100 million or
more. This rule will not cause a major
increase in costs or prices for
consumers, individual industries,
Federal, state or local government
agencies or geographic regions and does
not have a significant adverse effect on
competition, employment, investment,
productivity, innovation, or the ability
of U.S. based enterprises to compete
with foreign-based enterprises.

Takings

In accordance with Executive Order
12630, the Commission has determined
that this rule does not have significant
takings implications. A takings
implication assessment is not required.

Civil Justice Reform

In accordance with Executive Order
12988, the Office of General Counsel has
determined that the rule does not
unduly burden the judicial system and
meets the requirements of sections 3(a)
and 3(b)(2) of the Order. Instead, the
rule is likely to decrease litigation with
Indian tribes and reduce unnecessary
friction between the Department of
Justice and the Commission.

Paperwork Reduction Act

This regulation does not require an
information collection under the
Paperwork Reduction Act 44 U.S.C.
3501 et seq.

National Environmental Policy Act

The Commission has analyzed this
rule in accordance with the criteria of
the National Environmental Policy Act.
This rule does not constitute a major
Federal action significantly affecting the
quality of the human environment. An
environmental assessment is not
required.

List of Subjects in 25 CFR Part 502

Gaming, Indian lands.

For the reasons set forth in the
preamble, the National Indian Gaming
Commission proposes to amend 25 CFR
Part 502 as follows:

PART 502—DEFINITIONS OF THIS
CHAPTER

Authority: 25 U.S.C. 2701 et seq.
1. Revise §502.7 to read as follows:

§502.7 Electronic, computer or other
technologic aid.

(a) Electronic, computer or other
technologic aid means any machine or
device, such as a computer, telephone,
cable, television, screen, satellite, or
bingo blower, that when used—

(1) Is not a game of chance but merely
assists a player or the playing of a game;

(2) Is readily distinguishable from the
playing of an electronic or
electromechanical facsimile of a game of
chance; and

(3) Is operated according to applicable
Federal communications law.

(b) Other examples of an electronic,
computer or other technologic aid may
include, but are not limited to,
equipment that allows communication
between and among gaming sites,
electronic cards (player stations) for
participants in bingo games, and
machines or devices that read and/or
dispense pull-tabs.

2. Revise §502.8 to read as follows:

§502.8 Electronic or electromechanical
facsimile

Electronic or electromechanical
facsimile means a game played in an
electronic or electromechanical format
that replicates a game of chance by
incorporating all of the fundamental
characteristics of the game and that is
not an electronic, computer or
technologic aid to a Class II game.

3. Revise § 502.9 to read as follows:

§502.9 Games similar to bingo

Pull-tabs, lotto, punch boards, tip jars,
instant bingo, and other games similar
to bingo means games played with a
finite deal, and established prizes, that
are preprinted and use paper or other
tangible medium, such as, break open or
scratch off tickets.

Dated: March 15, 2002.
Elizabeth L. Homer,
Vice Chalir.
Teresa E. Poust,
Commissioner.
[FR Doc. 02-6806 Filed 3—21-02; 8:45 am)|]
BILLING CODE 7565-01-U

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Chapter IV
[CMS-6012-NOI]
RIN 0938-AL13

Medicare Program; Establishment of
Special Payment Provisions and
Standards for Suppliers of Prosthetics
and Certain Custom-Fabricated
Orthotics; Intent to Form Negotiated
Rulemaking Committee

AGENCY: Centers for Medicare and
Medicaid Services, HHS.
ACTION: Notice of intent.

SUMMARY: We are statutorily mandated
under section 427 of the Medicare,
Medicaid, and SCHIP Benefits
Improvement and Protection Act of
2000 (BIPA) to establish a negotiated
rulemaking committee in accordance
with the Negotiated Rulemaking Act
and the Federal Advisory Committee
Act (FACA). The committee’s purpose
would be to negotiate the development
of a rule regarding the special payment
provisions and requirements set forth in
section 427 of BIPA for suppliers of
prosthetics and certain custom-
fabricated orthotics. The committee
would consist of representatives who
are likely to be significantly affected by
the proposed rule. The committee
would be assisted by a neutral
facilitator.

DATES: Comments will be considered if
we receive them at the appropriate
address, as provided below, no later
than 5 p.m. on April 22, 2002.
ADDRESSES: Mail written comments (1
original and 3 copies) to the following
address: Centers for Medicare &
Medicaid Services, Department of
Health and Human Services, Attention:
CMS-6012-NQJ, P.O. Box 8013,
Baltimore, MD 21244-8013.

Mail a separate copy of written
comments to the following address:
Kathryn Cox, Office of Financial
Management, Mail Stop C3-02-16,
Centers for Medicare & Medicaid
Services, 7500 Security Boulevard,
Baltimore, MD 21244.

Please allow sufficient time for mailed
comments to be timely received in the
event of delivery delays. If you prefer,
you may deliver your written comments
(1 original and 3 copies) by courier to
one of the following addresses: Hubert
H. Humphrey Building, Room 443-G,
200 Independence Avenue, SW.,
Washington, DC, or Room C5-14-03,
7500 Security Boulevard, Baltimore, MD
21244-1850.

(Because access to the interior
building is not readily available to
persons without Federal Government
identification, commenters are
encouraged to leave their comments in
the CMS drop slots located in the main
lobby of t